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COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ALAN B. MILLER, as Trustee in 
Bankruptcy of AMERICAN 1BC CORP., 
Bankrupt, 
Plaintiff, 
~against- : COMPLAINT 
WELLS FARGO BANK INTERNATIONAL CORP., 


Defendant. 
a. 


pesmi ne es Se rah ce na sa a 


Plaintiff, Alan B. Miller, as Trustee in Bankruptcy 


of American IBC Corp., 


* 


Bankrupt, by his attorneys, Weil, 


Gotshal & Manges, for his complaint respectfully alleges: 


JURISDICTION AND VENUE 
1. Jurisdiction cf the Court is based upon 28 
U.S.C. §1331 as both claims iow relief arise under the 
Bankruptcy Act and are in excess of $10,000. 
ye Venue is laid in this Court pursuant to 28 


U.S.C. §1391(c). 


THE PARTIES 

3. American IBC Corp. ("American IBC") was 
incorporated under the laws of Delaware and maintained its 
principal place of business within the Southern District of 
New York. : - - 

4. On January 29, 1974, an involuntary petition 


in bankruptcy was filed against American IBC with the 


United States Distrct Court for the Southern District of. 


New York ("Bankruptcy Court"). 

5. On February 14, 1974, American IBC was 
adjudged bankrupt by the Bankruptcy Cort. and on April 2, 
1974, Alan B. Miller ("Trustee") was designated trustee of 
the bankrupt's estate, has since qualified and is presently 
acting in that capacity. - 5 

6. On information and belief, defendant Weli. 
Fargo Bank International Corp.: ("Wells Fargo") is incor- 
porated under the laws of New York, mrintains its principal 


plece of business within the Southern District of New York, 


and is a wholly-owned subsidiary of Wells Fargo Bank, N.A. 
é 


_ FOR A FIRST CAUSE OF ACTION 

7. On or about May 2, 1973, American IBC entes 2d 
into a transaction with Wells Fargo pursuant to which 
Americen IBC borrowed $1,000,000.* 

8. On or about November 2, 1973, and within four 
months of the filing of the aforesaid petition in bankruptcy, 
American IBC transferred $1,042 ,814.37 to Wells Fargo on 
sondont of its antecedent debt to Wells Fargo. 

9. As a result of such transfer on November ran 
1973, Wells Fargo obtained a greater piccenches of its debt 
than some other creditor of the same cless. 


10. At the time of the November 2, 1973 transfer, 


American IBC was insolvent. 


11. On information and pelii., at the time of 
the November 2, 1973 transfer, Wells Fargo had reasonable 
cause to believe that American IBC was insolvent. 

12. The November 2, 1973 transfer from isis 
IBC to Wells Fargo constitutes a preference as defined by 
§60a of the Bankruptcy Act, 11 U.S.C. §96(a), and is void- 
able by the Trustee under §60b of the Bankruptcy Act, 11 


U.S.C. §96(b). 


AS AND FOR A SECOND CAUSE OF ACTION 
13. On or about May 17, 1973 American IBC entered 
into a transaction with Wells Fargo pursuant to which American 


IBC borrowed $1,000,000. 


14. On or about November 19, 1973 and within four 


months of the filing of the aforesaid petition in bankrup*:,, 
atin IBC transferred $1,046,894.05 to Wells Fargo on 
account of its siiibiail debt to Wells Fargo. 

15. As a result of such transfer on November 19, 
1973 travsfer, Wells Fargo obtained a greater percentage of 
its debt than some other creditor of the same class. 

16. At the time of the November 19, 1973 transfer, 
American IBC was insolvent. A 
17. On information and belief, at the time of the 


November 19, 1973 transfer, Wells Fargo had reasonable cause 


to believe that American IBC was insolvent. 


Oe The November 19, 1973 C ansfer from American 


IBC to Wells Fargo constitutes a preference as defined by 
§60a of the Bankruptcy Act, 11 U.S.C. §96(a), and is void- 
able by the Trustee under §60b of the Bankruptcy Act, il 
U.S.C. §96(b). ; 

WHEREFORE, plaintiff Alan B. Miller, as Trustee 
for American IBC Corp., Bankrupt, (1) seeks an order setting 
aside the November 2, 1973 and November 19, 1973 trcnsfers 
from American IBC to Wells Fargo and (2) demands judgment 
against defendant Wells Fargo Bank International Corp. in 
the sun of $2,089,708.42 at the legal rate of interest from 
the dates of the transfers, plus tik babe and disbursements 
of this action and sah other relief as this Court deems just 
and ie. | 


Dated: New York, New York 
August 26, 1974 


WEIL, GOTSHAL & MANGES 


s eee | ‘ hich eet 1 vem a 


(A Member of the Firm) 
Attorneys for Trustee 
767 Fifth Avenue 
New Yorl:, New York 10022 
(212) 758-7800 


A 
_ 
ANSWER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEW YORK 


ALAN B. MILLER, as Trustee in 
Bankruptcy of AMERICAN IBC CORP., 
Bankrupt, 


Plaintiff, 
~against- 


WELLS FARGO BANK INTERNATIONAL 
CORP., 


Defendant. 


74 Civ. 3714 
ANSWER 


(4.7) 


Defendant, Wells Fargo Bank International corporation, 


("Wells Fargo") by its attorneys, Dunnington, Bartholow & 


Miller for its Answer to the Complaint herein states as follows: 


Denies each and every allegation of Paragraph 1. 


Denies each and every allegation of Paragraph 2. 


Admits, on information and belief, the allegations 


of Paragraph 3. 


4. Admits the allegations of Paragraph 4. 


5. Admits the aiiegations of Paragraph 5. 


6. Admits the allegations of Paragraph 6. 


7. Denies each and every allegation of Paragraph 7 


except admits that on or about May 2, 1973, American IBC Corp. 


entered into a transaction with Wells Fargo pursuant to which 


American IBC Corp. borrowed $1,000,000.00 as is more fully set 


forth in defendant's Fourth Affirmative Defense. 


8. Denies each and every allegation of Parayraph 8, 


except admits that $1,042,814.37 was paid to Wells Fargo on or 


about November 2, 1973 as is more fully set forth in defendant's 


Fourth Affirmative Defense. 
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Answer 


9. Denies each and every allegation of Paragraph 

10. Denies, upon information and belief, each and 
allegation of Paragraph if. 

ll. Denies each and every allegation of Paragraph 

12. Denies each and every ailegation of Paragraph 

13. Denies each and every allegation of Paragraph 
except admits that on or about May 17, )373 American IBC Corp. 
entered into a transaction with Wells Far jo pursuant to which 
American IBC Corp. borrowed $1,000,000.00 as is more fully set 
forth in defendant's Fifth Affirmative Defense. 

14. Denies each and every allegation of Paragraph 14 
except admits that on November 17, 1973 $1,0946,894.05 was paid 
to Wells Fargo as is more fully set forth in defendant's Fifth 
Affirmative Defense. 

15. Denies each and every allegation of Paragraph 15. 

16. Denies, upon information and belief, each and every 
allegation of Paragraph 16. 

17. Denies each and every allegation of Paragraph 17. 


18. Denies each and every allegation of Paragraph 18. 


FIRST AFFIRMATIVE DEFENSE 
19. The Complaint fails to state a claim upon which 


relief can be granted. 


SECOND AFFIRMATIVE DEFENSE 


20. This court lacks jurisdiction over the subject 
matter of this action. 
THIRD AFFIPMATIVE DEFENSE 
21. The Complaint and each cause of action set forth 


therein is barred by the Statute of Limitations. 
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Answer 


. FOURTH AFFIRMATIVE DEFENSE 


22. On or about January 29, 1970 American IBC Corp. 
executed a continuing General Pledge Agreement on the standard 
form of Wells Fargo which General Pledge Agreement was in full 
force ana effect at all times hereinafter mentioned. The General 
pistes Agreement is a two-page document and reference is made to 
th: document itself for the terms and conditions therein contained. 
American IBC Corp. pledged as collateral to Wells Fargo in the 
General Pleuye Agreement, "all money and property heretofore 
delivered or which shall hereafter be delivered to or come into 


the possession, custody or control of Bank". 


Because the net worth of American IBC Corp. was 


never substantial, Wells Fargo dealt with American IBC Corp. only 
on a secured basis. in May of 1973, Wells Fargo entered into two 
transactions with American IBC Corp., each involving a loan by 
Wells Fargo to American IBC Corp. of $1,000,000.00. Both 
transactions were essentially arbitrage transactions in which 
American IBC Corp. availed itself of the differential between 
spot rates of exchange and forward rates of exchange between the 
United States dollar and the Swiss Franc. When the exchange rate 
differential was sufficiently large to cover the net interest 
on American IBC Corp's borrowings and make a profit for American 
IBC Corp., it could borrow the funds, make ‘ profit and the loan 
would be self-liquidating. 

23. On or about May 2, 1973, Wells Fargo agreed to 
lend to American IBC Corp. and American IBC Corp. agreed to borrow 


$1,000,000.00 at 8% on a 360 day basis. Reference is hereby made 
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Answer 


to the documents for the termg and conditions of this agreement. 
The borrowing was for 182 days and the maturity date of the loan 
was November 2, 1973 pursuant to this agreement. The proceeds of 
this advance were transferred to the Chase Manhattan Bank for 
credit to the account of Swiss Credit Bank Zurich, reference 
American IBC Corp. Swiss Credit Bank Zurich delivered for value 
May 3, 1973 the sum of 3,240,000 Swiss Francs to Swiss Credit 
Corporation Zurich in favor of Wells Fargo Luxembourg, reference 
American IBC Corp. These 3,240,000 Swiss Francs were placed in 

a tine deposit value May 3, 1973 until November 2, 1973 at an 


interest rate of 4.25% per annum. The Swiss Franc Time Deposit 


was lodged with Wells Fargo Luxembourg as collateral for the loan 


and was subordinated to such loan. 

24. On or about April 30, 1973 American IBC Corp. sold 
to Swiss Credit Bank Zurich 3,308,850 Swiss Francs value November 
2, 1973 for $1,042,814.37 United States funds. These 3,308,850 
Swiss Francs were ccund to the Swiss Franc Time Deposit with 
Wells Fargo Luxembourg of 3,240,000 with the interest earned 
thereon for the 182 day period ending November 2, 1973 and in 
addition, gave American IBC Corp. a profit of $2,369.93 on the 
transaction. 

25. Pursuant to that same Agreement, Wells Fargo 
instructed Wells Fargo Luxembourg to deliver on November 2, 
the Swiss Franc Time Deposit held by it through Swiss Bank 
Corporation Zurich to Swiss Credit Bank Zurich in favor of 
American IBC Corp., attention Mr. Ribi. American IBC Corp. 


turn instructed Swiss Credit Bank to deliver to Wells Fargo 


A Tt 


Answer 


sum of $1,042,814.37 on November 2, 1973 

26. Pursuant to the Agreement between Welis Fargo and 
American IBC Corp. on November 2, 1973, Wells Fargo reimbursed 
itself $1,000,000.00 United States principal amount together with 
$40,444.44 for the 182 days feberuek. in addition, it credited 
to the account of American IBC Corp. the difference of $2,369.93 
in United States funds. 

27. The application of fonds on November 2, 1973 in 
payment of American IBC Corp's debt was made pursuant to agree- 
ment with American IBC Corp. and was made in the ordinary course 


of business. As such it was a proper and valid set-off by Wells 


Fargo under §68 of the Bankruptcy Act, 11 U.S.C. §108 and as such 


is not voidable as a preference by the plaintiff under §60 of the 
Bankruptcy Act 11 U.S.C. §96. 
FIFTH AFFIRMATIVE DEFENSE 

28. Defendant repeats and realleges each and every 
allegation of Paragraph 22 of the Answer. 

22. On May 15, 1973 American IBC Corp. and Wells Fargo 
entered into an Agreement whereby Wells Fargo loaned American 
IBC Corp. $1,000,000.00 United States funds value May 17, 1973, 
maturing November 19, 1973 at an interest rate of 8.5% per 360 
days. Reference is hereby made to the document for the terms and 
conditions of that Agreement. The Agreement provided that Wells 
Fargo was to deliver this $1,000,000.00 United States Funds to 
Chase Manhattan Bank, New York in favor of Swiss Credit Bank 

h relerence American IBC Corp. value May 17), 2973. American 


IBC Corp. instructed Swiss Credit Bank Zurich to repay Wells Farge 


the sum of $1,046,894.03 on November 19, 1973 and gave a copy 
of these instructions to Wells Fargo. i 

30. American IBC Corp. in turn purchased 3,130,000 
Swiss Francs value May 17, 1973 from Swiss Credit Bank and 
instructed Swiss Credit Bank to deliver the Swiss Francs so 
purchased to the account of United California Bank in London in 
a time deposit maturing on November 19, 1973 which bore interest 
at the rate of 3.25% per 360 days. American IBC Corp. also 
instructed United California Bank London to pay the sum of 
3,182,557.92 Swiss Francs, (the principal amount of the Swiss 
Francs Time Deposit 3,130,000 together with interest of 52,557.92 
Swiss Francs on November 19, 1973) to Swiss Credit Bank Zurich 
attention Mr. Ribi in favor of American IBC Corp. 

31. On May 15, 1973 American IBC Corp. had purchased 
$1,046,894.05 United States funds for delivery November ro 2.1973 


~ 


for 3,182,557.92 Swiss Francs from Swiss Credit Bank. American 


IBC Corp. instructed Swiss Credit Bank to deliver the $1,046,894. 0p 


to Wells Fargo on November 19, 1973. 

32. Copies of all instructions were delivered to 
Wells Fargo together with the other documents evidencing the 
transactions and these were pledged to Wells Fargo as security 
for its loan. Pursuant to the Agreement on November 19, 1973 
Swiss Credit Bank followed instructions and paid $1,046,894.05 
United States funds to Wells Fargo. Wells Fargo repaid the 
$1,000,000.00 face amount of its loan to itself together with 
interest in the sum of $43,916.67. It credited the balance of 


$2,977.38 to the account of American IBC Corp. at Wells Fargo. 


A 


AnsWwer 


33. The application of funds on November 19, 1973 
in payment of American IBC Corp's debt was made pursuant to 
Agreement with American IBC Corp. and was made in the ordinary 
course of business. As such it was a proper and valid set-off 
by Wells Fargo under §68 of the pankroptcy Act, 11 €.S.C. §108 
and as such is not voidable as a preference by the plaintiff 
under §60 of the Bankruptcy Act, 11 0.S.€. §356. 

WHEREFORE, defendant Wells Fargo Bank International 

Corporation, demands judgment dismissing the complaint in its 
entirety, awarding defendant its costs and disbursements in this 
action, including counsel fees and 
attorneys, together with such other, further and different 


relief as the Court may deem just and proper. 


Dated: New York, New York 
September 17, 1974 


DUNNINGTON, BARTHOLOW & MILLER 


} 
noe 1 daa i Aba WE AAT 
A Member of the Firm 
Attorneys for the Defendant 
Wells Fargo Bank International Corp. 
Office & P.O. Address 
161 East 42nd Street 
New York, New York 10017 
Tele. (212) MU2-8811 
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JOINT FINDINGS OF FACT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ALAN B. MILLER, as Trustee in : 74 Civ. 3714 
Bankruptcy of AMERICAN IBC CORP., (M.P.) 
Bankrupt, : 


Plaintiff, : JOINT FINDINGS 
(2 OR EACT 
-against- 


WELLS FARGO BANK INTERNATIONAL 


Defendant. 


Plaintiff Alan B. Miller, as Trustee in Bankruptcy 


of American IBC Corp., Bankrupt and defendant Wells Fargo 
Bank International Corp., submit the following joint findings 


of fact. 


FINDINGS OF FACT 
I. The Parties and Their Relationship 
L, American IBC Corp. (‘American IBC") is a 
corporation organized on or about May 19, 1969 under the 
laws of Delaware and was engaged in international currency 


transactiong, letter of credit transactions, "barter" and 


"switch" tr&nsactions and clearing currency transactions. 


ve Sheldon Silverston ("'Silverston") was at all 
times hereinafter mentioned President and Chief Executive 


IF ficer of American TBC. 


Defendant Wells Fargo Bank International Corp. 


("the Bank"), with main offices at 40 Wall Street, New York 

City, a wholly owned subsidiary of Wells Fargo Bank, N.A. 

(a national bank based in San Francisco, Calif 

conducts its business independently as an international bank 
created under the Edge Act and is subject to the Regulations 


>f the Federal Reserve Board. 


&. In or about December, 1969, Victor Romano 
("Romano"), a consultant to American IBC and later Executive 
Jice President of American IBC, introduced Donald Jardine 


(Jardine), Vice President of Wells Fargo Bank, N.A. to 


23 ern 
diiverston. 


Die Subsequently, Jardine introduced Silverston 
and Romano to Charles Lilien ("Lilien"), the Bank's 
Executive Vice President, and Peter Fowler ("Fowler"), a 
Bank loan officer. Shortly thereafter, American IBC began 


| 


doing business with the Bank. 


| 6: American IBC did business with several loan 


| 
officers of the Bank. Whichever loan officer handled the 
{ 


matter was responsible for approving the particular finan- 
cial transaction. Transactions were reviewed by a second 
officer, usually William Boland ("Boland"), the Bank's of- 


ficer in charge of the credit department, or Lilien. 


Between January, 1970 and May, 1973, American 


LBC and the Bank entered into numerous 
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Joint Findings of Fact 


8. Silverston, at various times, advised Boland, 
Nikita Lobanov ("Lobanov"), another Bank loan officer, and 
other officers of the Bank of some of American IBC's ac- 
tivities. Silverston submitted proposed financial trans- 
actions to Boland or to other officers of the Bank to whom 
he was referred by Boland. Some of these transactions were 


approved and entered into. 


9. American IBC forwarded annual financial 


Statements to the Bank. Its financial statement for its 
fiscal year ending March 31, 1970 was sent to the Bank on or 
about July 28, 1970. The statement for the fiscal year 
ending May 31, 1971 was sent to the Bank approximately 
September 22, 1971. The statement for the fiscal year ending 
May 31, 1972 was prepared on or about September 25, 1972 and 


subsequently sent to the Bank. 


Il. The First Loan Transaction 


10. In or about April, 1973, Romano telephoned 
Boland to inquire about rates for a loan to be used by 
American IBC in connection with a proposed arbitrage tran- 
saction. 

ll. At the time American IBC first made inquiry 
to Boland about the proposed arbitrage transaction, Silver- 


ston informed him that American IBC was looking to invest 


the Swiss Francs at an acceptable interest rate. 


12. Boland suggested that American IBC place the 
Swiss Francs in a time account in favor of Wells Fargo 
Luxembourg (a branch bank of Wells Fargo Bank, N.A.) which 
transacts business independently of the Bank. Wells Fargo 
Luxembourg offered to pay American IBC an acceptable rate of 


interest for the use of the Swiss Francs. 


13. The Bank agreed to lend American IBC $1,000,000 


in connection with the proposed arbitrage transaction. 
American IBC and the Bank entered into a letter agreement 
dated May 2, 1973, containing the terms and conditions for 


the loan. 
September 22. 71. :Tne stetenmenr for th ; at veer encine 


Up until this time, the Bank had never par- 


ticipated in any type of arbitrage transaction. 


15. At the same time, American IBC entered into a 
foreign exchange contract with Swiss Credit Bank to buy 
Swiss Francs in the "spot" market and to buy U.S. Dollars 


against the delivery of Swiss Francs six months thence. 


, 1973 letter agreement, 
,000,000 from the Bank on May 3, 
n interest rate of 8% per annum (calculated on a 
C-day basis) for a period of 182 days, the loan becoming 


due on November 2, 1973. 


Joint Findings of Fact 


17. Pursuant to American IBC'’s foreign exchange 
contract with Swiss Credit Bank, American IBC used tne 
$1,000,000 to purchase 3,240,000 Swiss Francs (at an ex- 
change rate of 3.240 Swiss Francs per U.S. Dollar) from 


Swiss Credit Bank on May 3, 1973. 


{ 18. On May 2, 1973, American IBC also contracted 
with Swiss Credit Bank to sell to Swiss Credit Bank 3,308,850 
Swiss Francs for delivery on November 2, 1973 for 
$1,042,814.37 (at an exchange rate of 3.173 Swiss Francs per 
U.S. Dollar). The risk of fluctuating entanne rates be- 
tween May and November was entirely upon Swiss Credit Bank; 
American IBC was thus assured of a dollar profit on November 


2, 1973, greater than the payment due the Bank on the 


$1,000,000 loan. 


19. American IBC ordered Swiss Credit Bank to 
deliver the Swiss Francs into a time deposit in favor of 
Wells Fargo Luxembourg at Swiss Bank Corp. 

20. By telex dated May 1, 1973, confirming an 
April 30, 1973 telephone conversation, the Bank, pe ee 
of American IBC, instructed Wells Fargo luxembourg to deliver 


the funds in the time deposit upon its maturity (November 2. 


1973) to Swiss Credit Bank for the accouxt of American IBC. 


21. On November 2, 1973, the proceeds of the time 
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Joint Findings of Fact 


deposit. were 3,309,997.50 Swiss Francs, slightly greater 


than originally anticipated. 


22. On November 2, 1973, Swiss Bank Corp., on be- 
half of Wells Fargo Luxembourg, forwarded the Swiss Francs 
to Swiss Credit Bank for the account of American IBC with 
the following instructions: 

“Remit dollar equivalent 
to Wells Fargo Bank International 
Corp.” 

23. On November 2, 1973, pursuant to its foreign 
exchange contract with American IBC, Swiss Credit Bank 
exchanged 3,308,850 Swiss Francs for $1,042,814.37. The 
remaining 1,147.50 Swiss Francs remained in American IBC's 


account at Swiss Credit Bank. 


24. Pursuant to the May 2, 1973 letter agreement, 
American IBC directed Swiss Credit Bank te forward to its 
account at the Bank $1,042,814.37 and Swiss Credit Bank so 


acted. 


25. Pursuant to the May 2, 1973 letter agreement, 
the Bank, upon receipt of the funds on November 2, 1973, 
credited American IBC’s account with $1,042,814.37. Against 
this credit, the Bank debited American IBC’s account in the 
amount of $1,000,000 (the principal due), plus $40,666.67 


(the interest due). 


26. The transfer of funds to Anerican IBC"s 


account at the Bank on November 2, 1973 and the Bank's 


Joint Findings of Fact 


subsequent debiting of that account was repayment of the 


outstanding debt of American IBC to the Bank. 


27. American IBC realized a profit of $2,147.70. 
In addition, American IBC retained 1,147.50 Swiss Francs 


in its account at Swiss Credit Bank. 


Iil. The Second Loan Transaction 


28. Shortly after the May 2, 1973 letter agree- 
ment was entered into, Silverston telephoned Boland to 
inquire about rates for a second $1,000,000 loan for a 


second arbitrage transaction. 


reme.nitg 29..+.United-California Bank.offered an acceptable 
rate of interest and Silverston, using the services of 
Meridian Deposit Brokers, Ltd., contracted with United 
California Bank on or about May 15, 1973 for the deposit 

of the Swiss Francs in a time deposit in United California 


Bank, London for the account of American IBC. 


30. The Bank agreed to lend American IBC 
$1,000,000 to be used in connection with the proposed 


e transaction. 


31. At the same time, American IBC entered into 
a foreign exchange contract with Swiss Credit Sank to buy 
Swiss Frances in the “spot™ market and to buy U.S. Dollars 


against the delivery of Swiss 


i 


Francs six months thence. 


et ie 


eUeie’& EE ee Oe oe ne bol | | ae 
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Jotnt Findings of Fact 


32. On May 17, 1973, American IBC borrowed 
$1,000,000 from the Bank at an interest rate of 8.5% per 
annum (calculated on a 360-day basis) for a period of 186 


days, the loan becoming due on November 19, 1973. 


33. Wells Fargo Bank, N.A. (San Francisco) had a 


$200,000 participation in this loan. 


34. Pursuant to American IBC’s foreign exchange 
contract with Swiss Credit Bank, American IBC used the 
$1,000,000 to purchase 3,130,000 Swiss Francs (at an ex- 
change rate of 3.130 Swiss Francs per U.S. Dollar) from 


Swiss Credit Bank on May 17, 1973. 


35. — May 17, 1973, American IBC con- 
acted to sell to Swiss Credit Bank 3,182,557.83 Swiss 
Francs, for delivery on November 19, 1973, for $1,046,894.05 
(at an exchange rate of 3.040 Swiss Francs per U.S. Dollar), 
and Swiss Credit Bank was instructed to forward this amount 
to the Bank upon completion of the sale on November 19, 1973. 
The 3,182,557.83 Swiss Francs represented the funds in the 
time deposit at United California Bank, London, at maturity. 
The risk of fluctuating exchange rates between May and 
Noverber was entirely upon Swiss Credit Pank; American IEC 
was thus assured of a dollar profit on November 19, 1973, 


ereater than the payment due the Bank on the $1,000,000.00 


36. American IBC ordered Swiss Credit Bank to 


A ro 
f 22 


Joint Findings of Fact 
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deliver the Swiss Francs to United California Bank, London 
pursuant to the contract between American IBC and United 


California Bank. 


37. The Swiss Francs were placed in a 3.25% time 
deposit maturing November 19, 1973 for the account of 


American IBC. 


38. When the loan was made on May 17, 1973, 
Silverston, on behalf of American IBC, advised the Bank that 
the funds in the United California Bank time deposit would 
be used to repay the Bank's second loan. With his confirm- 
ing letter of May 15, 1973, Silverston enclosed copies of 
American IBC's instructions to United California Bank and a 


copy of the instructions to Swiss Credit Bank. 


39. The May 15, 1973 letter stated that American 
IBC had given "instructions to Swiss Credit Bank to deliver 
the Swiss Franc. » the account of United California Bank 


for Time Deposit.” 


40. The May 15, 1973 letter also stated that 
American IBC had given "instructions" to United California 
Bank London to pay the Swiss Francs principal and interest 


to Swiss Credit Bank, Zurich value November 19. 


41. The May 15, 1973 letter further stated that 
American IBC had “instructed Swiss Credit Bank, Zurich to 


pay Wells Fargo Bank International Corp., New York, the sum 


of $1,046,894.05 value November 19, 1973." 


42. On June 19, 1973, United California Bank 
confirmed by lerter to Swiss Credit Bank that it had been 
instructed by American IBC to repay the 3,130,000 Swiss 


Francs to Swiss Credit Bank in favor of American IBC. 


43. On June 25, 1973, Swiss Credit Bank acknowl- 
edged receipt of the confirmation from United California 


Bank dated June 19, 1973. 


44. Swiss Credit Bank telexed United California 
Bank on July 16, 1973, requesting confirmation that United 
California Bank would “irrevocably” deliver the Swiss Francs 


to Swiss Credit Bank for the account of American IBC. 


45. On July 16, 1973, Uni: °d California Bank 
telexed American IBC stating: 


"Re your deposit for Swiss Francs 
maturing 19th November. As a result of 
your letter dated 15th June we confirmed 
to Credit Suisse on the 19th June that 
we heve your instructions to pay them the 
above sum plus interest at maturity stop 
We did not include che word ‘irrevocable’ 
because although your letter asked us to 
confirm that we have your irrevocable in- 
structions, you have not specifically be 
given us such an instruction stop Our or-—|# 
iginal confirmation to Credit Suisse was 
acknowledged by them on 25th June but we 
have again been asked by them to confirm 
that we have /your irrevocable instruc 
leading us to believe that the emphasis is 
on the word ‘irrevocable’ stop. 


“Please therefore send us an irrevo- 
cable instruction to pay the above-men- 
tioned funds plus interest at maturity to 
Credit Suisse, Zurich stop In the meantime i 
we would appreciate it if you would explain 
the situation to Credit Suisse, Zurich who 
are awaiting an urgent reply." 
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46. On July 16, 1973, American IBC by its general 


counsel wrote to United California Bank: 


"With reference to our exchange of = 
telex messages today, please consider this ~ 
letter your irrevocable instructions to 
pay both principal and interest on our 
Swiss Franc Time Deposit maturing with you 
on 19 November, 1973 to Swiss Credit Bank 
Zurich.” 

AJ. On July 19, 1973, United California Bank ad- 
vised Swiss Credit Bank by telex that the instructions from 


American IBC were “irrevocable”. 


48. Pursuant to its contract with American IBC, 
United California Bank, London on November 19, 1973 for- 
warded the funds in the time deposit, 3,183,557.83 Swiss 
Francs, to Swiss Credit Bank for the account of American 


IBC. 


49. Pursuant to its foreign exchange contract 
wich Swiss Credit Bank, American IBC sold 3,183,577.83 Swiss 


Francs to Swiss Credit Bank for $1,046,894.05. 


50. On November 19, 1973, Swiss Credit Bank 
forwarded $1,046,894.05 to the Bank for the account of 
American IBC by instructing its New York correspondent, The 
Chase Manhattan Bank, N.A., to deliver the aforesaid sum of 


money to the Bank on November 19, 1973. 
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51. At 11:22:07 A.M. on Novenmter 19. 2973. The 
Chase Manhattan Bank, N.A., acted on its instructions from 
Swiss Credit Bank and released the funds to the Bank at the 
ork Clearing House. At 11:22:15 A.M., the Clearing 
House confirmed the release of the funds, credited the 
account of the Bank, and debited the account of The Chase 


Manhattan Bank, N.A. 


52. At or about 2:15 P.M. on November 19, 1973 a 
messenger from the: Bank picked up the payment slip at the 
New York Clearing House showing the payment on that day of 


$1,046,894.05 by Swiss Credit Bank, through The Chase Man- 


hattan Bank, N.A., to the Bank for deposit in the account of 


American IBC. 


53. Thereafter, that same afternoon, the Bank 
credited $1,046,894.05 to the account of American IBC and 
debited American IBC's account $1,043,916.67 in repayment of 
the principal and interest due on the Bank's loan to American 
IBC. In addition, the Bank transferred $200,000 to Wells 
Fargo Bank, N.A., as repayment of that bank's participating 


interest in this loan transaction. 


54. The transfer of funds to American IBC's 
account at the Bank on November 19, 1973 and the Bank's 
subsequent debiting of that account was repayment of the 


outstanding debt of American IBC to the Bank. 


55. American IBC realized a profit on the trans- 


action of $2,977.38. 
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IV. Facts Relating To the Preference Issues 


56. As of August 27, 1973, American IBC was 


indebted to Swiss Credit Bank in the sum of $940,603.23. 


57. On August 29, 1973, Silverston telexed Swiss 
Sredit Bank, instructing Swiss Credit Bank to debit American 
IBC’s account an additional $75,000 and to apply the pro- 
ceeds of the United California Bank time deposit 
($1,046,894.05), when received (November 19, 1973), as 
repayment of all dollar advances theretofore made by Swiss 


Credit Bank to American IBC. 


58. The Bank was not aware as of August 27, 1973 


yas indebted to Swiss Credit Bank. The 
Bank did not know as of August 29, 1973, that Silverston 
telexed Swiss Credit Bank to apply the funds in the United 
California Bank time deposit to repay loans made by Swiss 


Credit Bank to American IBC. 


59. Notwithstanding American IBC's instructions 
and unbeknownst to Silverston, Swiss Credit Bank on November 
19, 1973 followed American IBC's original instructions and 
forwarded $1,046,894.05 to American IBC's account at the 
Bank. On November 19, 1973, Silverston met with Boland. On 
Noverber 20, 1973, Silverston met with Robert Van Veersen, 
the Bank's lean officer in charge of Latin American transac- 


tions, to discuss a business proposal. Silverston was told 
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several days later that the Bank was not interested in the 


proposal. 


60. In late October, 1973, Lobanov recommended 
Silverston to Dr. Stanley J. Foster, a client of the Bank, 
for the purpose of having American IBC enter into "switch" 


transactions on behalf of Sunkist Growers, Inc. 


61. Silverston met Lobanov at the Bank on November 


20, 1973. On November 21, 1973, Lobanov wrote a letter to 


Sunkist Growers, Ine., which stated that "American IBC, New 


apt 


York, is currently in financial difficulty” and recommended 
two other companies to act for Sunkist in connection with 
the “switch” transactions Pursuant to Bank routine, a 


green tissue copy of Lobanov’s letter was circulated to the 


officers of the Bank. 


62. Silverston informed Boland and Lobanov during 
the year 1972 about American IBC's acquisition of the stock 
of Banco Nacional, the purchase of land at Inca Inca Bay, 
Colombia, and the construction of homes in Santa Marta, 

olombia. The acquisition of the assets in Colombia were 
the financial reports of American IBC which 


were sent to the Bank. 


63. In or about March, 1973, Gustavo Arango 
("Arango"), the Bank*s representative in Colombia, called 
Silverston and informed him that Luis Lara ("Lara") and 


Sonzalo Ospina (‘Ospina’), Vice Presidents of American IEC, 
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were claiming that they, individually, owned these assets. 
In October, 1972, Silverston had been warned that there were 
rumors to the effect that Ospina was claining ownership of 


the stock of Banco Nacional. Silverston disregarded these 


rumors at that time in October, 1972. 


64. In April, 1973, Silverston had a conversation 
with Boland about “problems” American IBC was having in 


Colombia. 


65. On May 1, 1973, Silverston sent two letters 


to Boland, one of which contained a reference to a proposed 


settlement agreement with Lara and Ospina and giving the 


Bank instructions to serve as an escrow agent. The settle- 
ment agreement was never entered into and Lara and Ospina alleged 


misappropriated the Colombian assets for their own use. 


66. The transactions referred to in Silverston's 
letters dated May 1, 1973 to the Bank did not involve the 
Bank, other than as an escrow agent. Boland was aware that 


the settlement was never consummated through the Bank. 


67. The May 31, 1972 and May 31, 1971 financial 
tetements of American IBC which were sent to the Bank 
showed that assets valued at approximately $3,000,000 had 


been invested in Colombian enterprises. 


68. Banco de la Republica is, and was in 1973, 


the Bank's correspondent bank in Colombia. 
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69. In March of 1973, Banco de la Republica 
alleged that American IBC had breached a contract with it 


and consequently owed it approximately $600,000. 


70. On June 20, 1973, American IBC entered into a 
settlement agreement with Banco de la Republica pursuant to 
which American IBC paid Banco de la Republica $300,000 and 
executed a promissory note in the amount of $297,415 with 


interest at 10% to be paid on December 31, 1973. 


71. In July, 1973 Arango, the Bank's represer 


tive in Colombia, told Lilien that chews had been a problem 
among American IBC, Banco de la Republica, Bulgarian Foreign 
Trade Bank, and Swiss Credit Bank as a result of a "currency 
swap” transaction in which the Bulgarian Bank failed to make 
a required certification, which caused Banco de la Republica 
to incur a loss on a letter of credit. According to Lilien, 
Arango said Banco de la Republica blamed American IBC for 
not informing it of the Bulgarian failure and had asked 


American IBC to reimburse it for its loss. 


72. Thereupon Lilien wrote a memorandum containing 

of the report from Arango, his instructions to 
Arango to consult with Banco de la Republica and to report 

m; and his instructions to Boland to fully investi- 
gate American IBC's version of the incident. The memorandum 


also stated that "until this is clarified, we should avoid 
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handling any new transactions with American 18C.” 


73. In September, 1973, Arango wrote Lilien and 
stated that the Banco de la Republica matte was settled. 
In addition, Silverston wrote Boland informing him that the 
matter had been settled and enclosed a letter from the 
Bulgarian Bank and a letter from National Bank of North 
America, both of which quoted a telex sent by Banco de la 


Republica to the Bulgarian Bank stating that "they withdraw 


entirely all claims which may have been made against [Bul- 


garian Bank] or American IBC arising out of this trans- 
action." No further investigation was made by anyore at the 
Bank to ascertain any terms of the settlement agreement, 
American IBC's financial condition, or American IBC's ability 


to make payment of $297,415 with interest at 10% on December 


31, 1973. 


74. The Bank was aware that American IBC did 


business with United Brands. 


75. On or about June 15, 1973, United Brands 
coumenced a lawsuit against American IBC and its affiliate 
for approximately $3,500,000. At the same time, an order of 
attachment against the property of American 
and served upon Chemical Bank, Manufacturers Hanover Trust 
Company, Republic National Bank, First National City Bank, 
The Chase Manhattan Bank, N.A., Swiss Bank Corp., Barclays 


Bank International and National Bank of ‘iorth America. 


76. On September 10, 1973, the New York Law 
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Journal reported the signing of an order extending United 
Brands’ time to commence turnover proceedings in its 


lawsuit against American IBC. 


77. On October 30, 1973, the New York Law Journal 


reported two decisions by Judge Gellinoff in the lawsuit 


between United Brands and American IBC.-: 


78. On October 19, 1973 the Bank ordered a credit 
report on American IBC. The Bank. denominates this type of 


report as a "CR 39"' report. 


79. Beginning October 31, 1973, the Bank compiled 
the "CR 39" credit report on American IBC. At the time the 
credit report was compiled the Bank had in its files several 
Dun & Bradstreet reports. Pursuant to the compilation of 
this credit report on or about November 2, 1973, the Bank 
made routine inquiries of four of the banks which did busi- 
ness with American IBC, three of which had been served with 


orders of attachment in the United Brands case. 


80. American IBC's account at Chemical Bank was 
closed by Chemical Bank during the summer of 1973 as a 


result of the attachment of the account by United Brands. 


81. In connection with the Bank's credit report, 
Chemical Bank responded on or about November 12, 1973 to 
the Bank's prior request for credit information about 
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We closed the account of 
American IBC in August 1973. 
In the past, we approved lines 
on an offering basis. 
82. No one at the Bank was ever informed of, nor 


did the Bank ever inquire about, the reasons behind Chemical 


Bank's closing of American IBC's account. 


83. In August of 1973, American IBC breached 
four foreign exchange contracts with National Bank of 
North America and that bank commenced an action against 


American IBC on August 13, 1973, demanding damages in 


excess of $1,000,000. On August 30, 1973, American IBC 


entered into a settlement agreement with National Bank of 
North America pursuant -to which American IBC agreed to :verz- 
fully perform its obligations under the contracts and pay 


that bank $5,586,400. 


84. In connection with the Bank's credit report, 
National Bank of North America responded on or about 
November 9, 1973 to the Bank's prior request for credit 
information about American IBC. The Bank's clerk wrote the 
following notation; 
We do not have a facility at 
the moment for the subject. In 
the past we have extended facili- 
ties on a secured basis. We can- 


not make any comment about our 
experience with the subject. 


85. No one at Bank made any investigation 


further inquiry to determine why National B 


America refused to comment on American IBC. 


The credit report, when complete was sent to 


another loan officer at the Bank; 


87. As of July 5, 1973, Romano ended his associa- 


tion with American IBC and resumed business on his own. 


88. On July 24, 1973, Romano wrote Boland to 


inform him cf his change in status. 


89. In or about July, 1973, Romano told Joshua 
Yedid, an officer of Republic National Bank, that American 
IBC was suffering severe financial problems and warned him 


- 


to do any business with American IBC. 


spring of 1973, Romano told Charle 
Mason, an officer of The Chase Manhattan Bank, N.A., that 


had doubts about the financial condition of American IBC 


we 


Mason stated that he would check this information and shortly 


thereafter reported that he could find no reason to be con- 


cerned, which Mason later nitted was a mistake. 


ist of 1973, Romano called ar 


wD 
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resident of Wells Fargo Bank, N.A., 


in excess of 


icipating interest in the acoun 


93. No one at the Bank asked Romano why he had 
resigned, inquired of American IBC why he had resigned, made 
any other inquiries into the circumstances surrounding his 

signation, or made any inquiry of Mr. Romano as to the 
business and affairs, or current financial position of 


American IBC. 


94. On January 29, 1974, an involuntary petition 
in bankruptcy was filed against American IBC in the United 
States District Court for the Southern District of New York. 
On February 14, 1974, American IBC was duly adjudicated 
bankrupt and, on April 2, 1974, Alan B. Miller was 


Trustee of the bankrupt estate. 


95. The payment of $1,042,814.37 to the 
November 2, 1973, and the payment of $1,046,894.05 


November 19, 1973, were made within four months of 


filing of a petition in bankruptcy against American IBC. 


Dated: New York, New York 
February 7, 1975 


WEIL, GOTSHAL MANGES 


Attorneys for Plaintiff 

Alan B. Miller, as Trustee 

Bankruptcy of American IBC 
Corp., Bankrupt 

76/ F.icth Avenue 

New York, New York 10022 

(212) 758-7800 


DUNNINGTON, BARTHOLOW & MILLER 


fi 7 
By__\ 


~ A Member of the Firm 


Attorneys for Defendant, 

Wells Fargo Bank International 
Corp. 

Office & P.O. Address 

161 East 42nd Street 

New York, New York 10017 

(212) 682-8811 


(ZURCHER KOMMENTAR. 3RD ED. 1973) 236-242. 250-25 
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UNITED STATES DISTRICT COURT 
SOUTEESS DistStet OF NR VIPs 


ALAN 5. MELLER. as Truacee in : 


Bantrsozcy of AHERICAN Isc 


i?) 
'?) 
2 | 
' 
tw 
* 
co 
es 
, 
mn 
crt 
~ 
a 
ca 
oa 
a4 
t.) 
“aj 
a 
I= 
om 
a 
nad 


a 


Werner de Capitani, residing at 115 Lanpackerstrasse. 
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assivnmeont under Swiss law. 


3. According to the Swiss law of conflicts of laws, 
the question of whether a certain declaration constitutes an 
assignment is determined according to the law of the country 
which governs the underlying contract (Schuldstatut). In the 
absence of a choice of law by the parties, the point of contact 
is the performance which is typicai for the contract. Im the 
case of an assignment of a debt, the typica. performance is the 
payment by the debtor. Accordingly, it is the law of the 
country of the debtor's domicile which is applicable. 

Usually, the foregoing is concentrated into the short 
and easily understanding formula that the applicable law is 
the law of the domicile of the party whose performance is typical 
for the chikbact. i 
Citations: The two leading treatises are 
- Vischer, Internationales Privatrecnt, in: 

Schweizerisches Privatrecht, ed. Gutzwiller 
et al. (1969) p. 5311-709 


- Schoenenberger/Jaggi, Obligationenrecht (Zurcher 
Kommentar, 3rd ed. 1973) 


Concerning the point of contact in general see Vischer, 


§ 80 p. 672; Schonenberger/Jaggi, General Introduction ann. 


236-242, p. 88-90; ann. 250-255, p. 93-95. Annexed hereto 
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as Exhibits 1 and 2 respectively. are copies of ‘he aforesaic 
authorities. Concerning the point of contact for an assigiment 
see Vischer § 88 p. 706-707; Schoénenberzer/Jaggi, General 
Introduction ann. 375-378, p. 138-139. Both authors cite 

the same cases (decisions by the Swiss Federal Court) on which 


their opinions are based. Recently, the Swiss Federal Court 


has confirmed its practice (RBGE 98 (1972) II 238). Annexed 


hereto as Exhibits 3 and 4 respectively are copies of the 


aborcesaid avthorittres: 


4. The telex messag2 ee under (2) above deals 
with a debt of JCB which, I understand, is a non-Swiss bank with 
its concerned office outside of Switzerland. Accordingly, 
an assignment with respect to such deot is not subject to 


Swiss law. 


5 Assum’ however, chat the dept is located in 


Switzerland and, accc_dingly, the assignment is governed by 
Swiss law, the following remarks apply: 

The assignment is regulated by articles 164-174 of 
the Swiss Code of Obligations (CO). Copies of the text of the 
law and of a reliable translation are attached hereto as Exnibit 
ce 

There are two compelling reasons. why the wording 
of the telex does not constitute a valid assignment. 

(a) On the formal side, art. 165 CO rules that the 


assignment must be in writing. What "in writing” means, is put 
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down in art. 12 - 15 CO; copies of these sections and of the 
translation are attached hereto as Exhibit 6. According to art. 
13, a contract must bear the handwritten signatures of all 
persons who are bound. In.the case of an assignment, only the 
assignor is bound. His signature only must appear on the 
document. 

Art. 33 par. 2 ©O provides an excertion 
principle: a telegram is considered in writing, 1f its origins. 
bears the signature of the person who binds himseif. 
are dispatched in Switzerland by the PTT, an agency cf the Swiss 
Government. Telegrams are given up at the Post Office on a form 

be signed by the sender. Accordingly, there is always 
& dociiment With the sienature of the ssader. The sume is net 
verve in the case of telexes. Telex machines are frequently 
installed in private offices. There is mo. guarantee that a form 
with the signature of the sender is available. For this reason, 
art, 13 par. 2 CO cannot be conetrued to embrace teleses. See 
Schonenberger/Jaggi (same treaty as cited under (3) above) ann 
70-72 ad art. 13 CO, p. 568-69. Annexed herete as Exhibit 7 
is a copy of the aforesaid authority. 

Accordingly, the telex cannot constitute a valid 


assignment under Swiss lew because cf non-compliance with a 


formal requirement. 


t should be added that, according to the Swiss 


doctrine, the form of an assignment is subject to the law which 
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is applicable at the place where the assignment is made or ta 
the law which the law at the place where the assignment is made 
declares applicable. (BGE 98 (1972) II 238. 

(b) But also from the angle of substantive law, the 
telex could not be regarded to contain an assignment. It is 
necessary that the wording reflects unequivocally the intention 


of a party to assign a claim it has against another person to a 


third party. It is not necessary that it is expressly said "I 


hereby assign"; but the wording must be as clear as to exclude 
any doubt amongst the parties concerned about the intention of 
assignment, but which was not understood by the assignee as such, 
was not an assignment (BGE 88 (1962) II 22-23). 

In the telex of American IBC, the text of (2) is a 
simple message about a forthcoming payment and the text of (4) 
contains instructions to Swiss Credit Bank concerning che use of 
the sums of money in question. Neither can be construed to con- 


tain an assignment. 


fy lh de Ce po Bene, ee 
Sworn to beforem me this Verner de CaOitanl 


day of December, 1975 
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ET AL. (1969) §80 ANNEXED TO AFFIDAVIT OF WERNER 
DE CAPITANI 


672 { Dic Vertragsobligationen § 80 


rers geltende Recht hinweisen?’. Hicr sind simtliche Versicherungsvcrtrage 
des Versicherers zu einem Versicherunysbestand zusammengcfaht, der der 
staatlichen Kontrolle untersteht. Hinzu kommt, dah det Versichcrungsver- 
trag in erhcblichem Mafie von dtfentlich-rechtlichen Normen beherrscht 
ist, sa da auch hier kein Spielraum fur die Rechtswakl der Partcien mehr 
bestcht. Nur dort, wo ein Versicherungsvertrag nicht den Charakter cines 
Massenvertrages besitzt und nicht zum versicherungstechnischen Bestand 
ciner Haupt- oder Zweigniederlassung gehort, ist eine Parteiwah! zulassig. 

Die Grenze der kollisionsrechtlichen Parteiautonomie zeigt sich auch aut 
dem Gebicte des Kartellrechts. Den zwingenden oft offentlich-rechtlichen 
Bestimmungen der nationalen Kartellgesetzgcbungen, denen die Méglich- 
keit der effcktiven Durchsetzung auf dem vom Geltungsbercich erfaten 
Markt gegeben sind, konnen sich dic Parteien durch Wahl cincs anderen 
Rechts nicht immer entzichen. Fir eigentliche Nartellvertrage, deren wesent- 
lichster Inhalt in der Beschrinkung des Wetrbewerbs auf einein bestimmten 
Markt besteht (im Unterschied zu Vertragen, bei welchen nur Nebenklauseln 
kartellrechtlichen Inhalt haben), erscheint cine Partcivereinbarung als wir- 
kungslos, da der Vertrag bercits im Recht des Marktes lokalisiert ist, dessen 
Ordnung becinfluBt werden soll3*. 


§ 50. Die objektive Ankniipfung 


Literatur: F. Viscuer, Methodologische Fragen bei der objektiven Anknupfung 
im internationalen Vertragsrecht, Schw Jahrb. 1957, S.43ff.; H.W. Wipsicr, Die 
Bestimmung ccs maByeblichen Rechts im internationalen Vertraysrecht, Diss. 
Zurich 1944; }5. Raver, Das Recht des Warenkauls, Berlin 1957; A. VON SpRECHER, 
Der internationale Kauf, Abkommen und Abkommensentwurte zur Vereinheit- 
lichung der Kollisionsnormen des Kaufvertrags, Diss. Zurich 1957. 


1. Die Ankniipfung an die typische Leistung des Vertrages 


Nach den im § 78 erwahnten Grundsitzen untersteht ein Vertrag mangels 
. A, rs ‘ . Ss a 
cincr giltigen Rechtswahl dem Recht am Wohnsitz des Firbringers der 


a fe 


3s MOR recek, Das internationale Versichcrungsvertragsrcecht der Schweiz, Bern 1962, $.64/5. 

% Ingleicher Richtung geheder Vorschlag van R. Bar, Kartellrecht und IPR, Bern 1956, $.217, der 
cine Sondcranknupfung fur Kartellverteanc und danchen volte Rechtswablfretheie der Partesen 
vereritt, 
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typischen Leistung. Richtiger ist es, an Stclle des rechtlich zu qualifizicrenden 
Wohnsitzbecriffes den Begriff der résidence habitucile cinzufthren!. 

Das zustandige Recht findet Anwendung auf den ganzen Vertrag?. Bei 
langdauernden Vertrigen ist allerdings einer allfalligen Verschiebung des 
Anknipfungspunktes Reclinung zu tragen, da sich darin cine Verschiebung 
des engstcn riumlichen Zusammenhanges widerspicgclt3. 


ti. Der Anknupfungskatalog 


Das Bundesgericht hat fiir dic einzelnen Vertragstypen cinen Katalog der 
jeweils typischen Leistung und damit des anwendbarcn Rechts aufgestellr. 


1. VerauBcrungsvertrage 


a) Der Kaufvertrag untersteht dem Recht der résidence habituelle* des 
Verkauferss. Dic Nicht-Geldlcistung wird als funktionell den Vertragstyp 


pragend betrachtet®, 

Auf diesem Grundsatz stcht auch das Haager Abkommen iber das auf 
den internationalen Warenkauf anwendbare Recht (Art.3 Abs. 1). 

Das Haager Abkommen enthilt allerdings in Art.3 Abs.2 cine generclle 
Ausnahme zugunsten des Kauferrechts fiir alle Kaufvertrige, die im Lande 
des Kaufers abgeschlossen wurden’. Dicse Ausnahmebestimmunge stellt of- 
fensichtlich cine Kompromifformel zugunsten der romanischen Lander dar, 
die von der Mafigeblichkeit des Abschlufortcs ausgehen. Der Vorbchalt 
erscheint in dieser Allgemeinheit nicht gerechtfertigt. Nur dort, wo cin Kauf 


© So Art.2 Abs. 2 des Hlaager Abkommens von 1955 tber das auf den iatcrnationalen Warenkauf 
anwendbare Rechr. Vgl. oben S. 544f. 

> Dieses Erfordcrnis ist im Interesse der Rechissichecheit streng zu handhaben. Bei kurzfristigen 
Vertragen ist der Anknupfungspunkt im Zcitpunkt des Vertragsabschlusses maSigebend. 

3 Vel. BGE 76 II, 1950, $.45. Wie bei der nachtraglichen Andcrung der Rechtswahl der Parteicn, 

“so ist auch hicr cine Ruckwirkung des neuen Vertragssratuts anzunchmen. 

4 Das Bundesperiche hat anders als int Schexiunesrccht (BGE §9 J, 1963, §.314) im OR dic An- 
knupfung an den gewohnlichen Autenthaltsore der Anknupfung an den Wohnsitz noch nicht 
gleichresctze. 

S$ SOBGE 77H, 1951, $34, 272; 78 I, 1952, S.75; 79 11, 1953, S. 165, 297; 88 II, 1962, $. 195, 326, 
474; 91 I, 1965, S. 35S. 

6 Anders K.P Rutvers, Das internationale Privatrecht des Warenkaufs in der deutschen Rechr- 
sprechuny, Frankturt Berlin 1964, $.95¢0, der die Nauferleistung tur die volkswirtschafthe!: 
wichtigere und daher entscheidende Leiseung bale, 

7TVel. Actes de la 6¢ session, $258, 317 und A.v.Srearciucr, Der internationale Kauf (Abxem- 
men vad Abkommensentwurfe zur Vercinhcitlichung der Kollisionsnormen des Kautvertrag. 9), 
Diss. Zurich 1957, 
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sofort vollzogen wird (Kauf iiber den Ladentisch) und in ahnlichen Fallen 
ist cine Ausnahme zugunstcn des Kiiuferrechts am Platz’. 

Grundstiickkiufe unterstehen der lex rei sitac, welche auch fir allfallige 
Vorvertrage, Kaut- und Ruckkaufsvertrage maBgebend ist®. 

b) Der Allcinverkaufsvertrag'® unterstcht richtigerwcise dem Recht des 
Vertreter-Kiiufers. Der Zweck des Vertrages bestcht in erster Linic darin, 
Ware in cinem anderen ".and zu vertcilen. Deshalb ist die Leistung des Ver- 
treter-Kaufers funktionell und wirtschattlich bedcurender als die Leistung des 
Verkaufers'. 

¢) Beim Tauschvertrag 1éft sich eine typische Leistung generell nicht auf- 
stellen. Eine Lésung kann nur von Fall zu Fall im Wege der Abwagung aller 
Elemente gefunden werden!?. 


d) Die Schenkung unterstcht dem Recht der résidence habituelle des 
Schenkers!3. 

Bei den VerauRerungsvertragen stellt sich das Problem des auf den Eigen- 
tumsiibergang anwendbaren Rechts!+. Magebend ist die lex rei sitae im 
Zeitpunkt des Vertragsabschlusses'’, Die Frage des Gefahrenubergangs 
untersteht dagcgen dem Vertragsstatut. 


2. Vertrage auf Gebrauchsiberlassung 


a) Fiir Micte, Pacht und Gebrauchslcihe gilt die Ankniipfung an U.. Recht 
des Vermieters, Verpichters oder Verlcihers. Bei Mietc und Pacht von 
Grundstiicken ist dic lex rei sitae maByebend. 


b) Beim Darlehen ist die Leistung des Darleihers die risikobeladene und 
als sulche die typische Leistung des Vertrages'®. 


8 Vel. unten §.679. Uber Borsenkaufe und Kaufe auf Messen und Markten vgl. F. Viscrter, 
Internationales Vertragerccht, S.116. 
9 So W.ScHosenacncer, Allgemeine Einleitunp, N.261. Anders M.Gurzwitter, Schw Jahrb. 
1957,.S.281. : 
1° Vel. hievu Ci. Wynicer, Vom Allcinverkaufsvertray, insbes. im IPR der Schweiz, Diss. Bern 
1963. : 
MM RGLE 88 I, 1962, $.474. In seiner fruheren Praxis wendet das Bundesgeriche dagegen das Ver- 
hauferrecht an, sofern nicht besondere Urnstande fur cin Oberwicgen der Agenturtatigkcit 
~ sprachen. Vel. BGE 738 Hf, 1952, $81 und 85 J, 1962, S. 326. 
12 Vel. Cereil des Bundesgerichts 1.8. Nicdermanna pegen Waldner vom 15.6.1949, Schw Jahrb. 
1950, §.2524%. end WoScrionrxutroea, Allgemeine Finlettuna, N.269. 
13 Vel ALScuxirzer, Die Schenkung im IPR, SJZ, 1942.3, S. 1H, und W.ScuoNensercer, Ali- 
remeine Fiatevune, N. 270i. 
M4Vel hicry austuhtslich F.Viscirr, Internationales Vertrcagsrecht, $. 1768. 
Vp ob. n $.6336. 
oA Sonos sutacer, Allvercine Einlettung, N.280, A.Scrsirzir, Handbuch des IPR, 
4, Aufl., 8.705, sowie BGF 59 1, 1933, S.409: 78 II, 1952, §. 191; 87 TT, 1965, $.193. Fruher 
knuptre das Bundespericht an den Wohnsits des Horgers an: BGE 51 II, 1925, $. 305; 3411, 1923, 


I,2 


A 


=" 


Exhibit 1 


Dic objektive Anknupfung 675 


Internationale Anicihen'? sind dagegen dem Recht am Emissionsort zu 
unterstcllen, um eine cinheitliche Behandlung der Glaubiger zu gewihrlci- 
sten'®. Wird dic Anlcihe in verschiedenen Staaten aufgelept, so ist im Hin- 
blick auf dic in jedem Land bestehenden 2wingenden Bestimmuncen der je- 
veilige Emissionsort mafigcblich!9, 


¢) Der Lizenzvertrag unterstcht dem Recht des Lizenzgebers. Nach den 
Umstinden der vertraglichen Verpflichtungen (wie AustihrungspHicht), 
kann jedoch die Leistung des Lizenznehmers zur typischen werden, was zur 
Anwendung seines Rechts fuhren wird?°, Der Ort der gelegenen Sache sollte 
gelten, wenn sich die Lizenz auf den Bau einer festen Anlage bezicht. 


« 


3. Vertrige auf cin Tatigwerden 


a) Beim Dienstvertrag ist dic Leistung des Dienstpflichtigen, d.h. die 
Arbeitsleistung, die fur den Vertrag typischc. Im Gegensatz zur allgemeinen 
Regel, wonach an die résidence habituclle des Erbringers der typischen Lei- 
stung angcknipft wird, liegt beim Dicnstvertrag der Schwerpunkt am ec- 
wohnlichen Arbeitsort?', Diese Ankniipfung ist schon im Hinblick auf dic 
zahircichen Gffentlichrechtlichen Normen, die das Arbeitsrecht beherrschen 
und ihren Anwendungshereich auf das Arbeitsrecht erstrecken, geboten=?, 

h) Auch beim Werkvertrag?) ist dic Leistung des Tatigwerdenden dic 
typische. Im Gegensatz zum Dicnstvertrag ist hier jedoch der Arbcitsort 
nicht von mafigcblichcr Bedeutung, weshalb an die résidence habituelle des 
Unternchmers anzuknipfen ist?4. 


$.316; GO If, 1934, S301; G1 11, 1935, S. 244; 63 I, 1937, §.43, Nach deutscher Praxis ist maf- 
gebend das Reeist am Erfullunesare des Borers, dh. am Ort der Ruckzahlune. 

Vel. hiezu WONreptare, Roliisionsrechiliche Probleme bei internationalen Antvihen, Posigabe 
E. Grossmann, Zurich 1949, S.27457.; R.Scintin, Kollisionsrechthiche Probleme bei internatio- 
nalen Darlchen und Artethen, Diss. Zurich 1954; Govan Ifirexr, Problemes juridiques des 
emprunts internationazux, Bibliotheca Visseriana, Bd. 18, 1955. 

8 SoBGE 6811, 1952, S. 268; 93 1, 1962, $. 286. Anders frither $4 1, 1928, §. 265: 57 1193), 5.72. 
59 11, 1933, $.362; 6211, 1956, $142; 6411, 1938, S.85, wo das Recht der in Anspruch genominie- 
nen Zahlstelle angewendet wurde. 

9 Andere Losungen vertreceen W.Nirpiara, Festgabe E. Grossmann, §.282, und A.Scunirzer, 
Handbuch dos IVR, 4. Auth, S$. 703. 

79 Vel. A.Trotire, Das internationale Privat- und ZivilprozeBrecht im gewerblichen Rechrs- 
schutz und Urincherreche, Basel 1952, §. 196. 

2? Vorubergehende Buschattipuny aa cinem andern Ort rechefertigt keine abwcichende Ankoup- 
fung. Berleitcaden Angestellten liept dazegen der Schwerpunke des Vertrares am Sitz des Cnter- 
nchmens. 

PVA Fo Gastiisscore, Inrercationales Arbeitsrecht, Berlin 1959, sowic \\’.ScutONran: rcp, 
Ailvemeine Einleitung, N. 39-4, 

3 Veil. B.Vacrrin, Dee Worms rere i IPR, Diss. Basel (Maschinenschrift) 1961. 

#4 Dites gilt auch bei Werkcn, dic aut Grunedstuchen zu erstellon sind, Anders W’. SCUONENKEP GIS, 
Allgemeine Lunteitung, N.235, wo zu Uarcche dic Verwendung der lex rei sitac vertrcten wird, 
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¢) Verwandt mit dem Werkvertrag ist der Verlagsvertrag, bei dem dic 
Leistung des Verlegers die typische und der Vertrag d:mentsprechend d 
Recht am Geschiftssitz des Verlegers zu unterstellen ist?5, 


d) Der Avftrag untersteht dem Recht der résidence habituelle des Beauf- 
tragten?6, Kennt dieses nur den unentgcltlichea Auftrayg und licgt nach 
schweizerischem Recht ein entgeltlicher Auftrag vor, so ist dieser wie cin 
entsprechendes entgeltliches Arbeitsverhaltnis des betrefenden Rechts zu 
behandeln2?. ' 

Dic Geschiftsfuhrung ohne Auftrag ist analog zum Auftrag an das Recht 
des Tatigwerdenden anzuknupfen*s. 


e) Bei Anweisung, Kreditbrief, Kreditauftrag und Akkreditiv ist die Lei- 
stung des Angewicsenen, der Akkreditivbank: die fur das Verhaltnis typiscne. 
Sein Recht beherrscht richtigerwcise sowohl das Verhaltnis zwischen Ance 
wiesenem und Anwcisungsempfainger (Akkreditivbank-Akkreditiert 
auch das Deckunzsverhiltnis zwischen Anweisendem und pee 
wahrend das Valutaverhaltnis zwischen Anweisendem und Anw gauane 
empfanger sich nach dem fiir das Grundzeschaft maBgeblichen Recht beur- 
teilt?°. 


J) Der Maklervertrag untersteht dem Recht des Maklers3°, 
g) Fir Trodicrvertrige gilt das Recht des Trodlers3'. 


hb) Der Agenturvertray uniersicht gemafh Art. 418b Abs. 2 OR dem sci:wei- 
zerischen Recht, sofern sich das Tatigkcitsgebict des Agenten in der Schweiz 


befindct. Das Bundesgericht hat dicse Bestimmung zu einer ganzseitige 


Kollisionsnorm erweitert?*. Um einer ZerreiBung des Vertrages vorzubeu- 


25 Vel W.Scndnirsnrreia, Allgemcine Finleitung, N.289; A.Scuserzi rn, Handbuch des IV?R, 
4. Aull. S.314f; A. Teorira, Das mrernacuonale Privat- und ZivilprozeBrecht un gewerblichen 
Rechtsschurz- unl t rheberreeht, S.221e: 

26 Anders BGE G7 IL, 19418 PST 77H, 1951, 8.92 und ncucrdings 91 1T, 1965, S$. 446 (Anknupfune 
an den Erfullunccort des .H ruitrartcn), 

27 WScnosrsstnair, A\ileememe Finicitunge, N.290 

28 So Wo Scnonrsar sore, Atigememe Linlenune, N. 402 und A.Scusitzin, Plaadbuch des IPR, 
4. Auth, S.716. Nader M.Guizwiutin, Intcrnauanalprivatreche, S. a ve an den Woncort 
des Geschaftshorr inkaupion ws 

29 Richtig BGE 75 HE, 1952, 5.47, uz a 87 11, 1961, 8.237. Lhenso W. Scnoxtnaracer, Allgemeinc 
Einlenung, N09 

3° Vel. BGE. 62 1, 1936, 8 110. Pur Borsenmakter gilt das Recht am Ore dee Burse, tur mts und- 
stuckinakicr duaeven niche dic les rei sttac. 

SERGE BOT, 9688S 216 

32 GE Gs TEL 1939) 8.169; 76 TE, 1950, 8.45; 7S Tf, 1952, $.74. Zusammen.t Bo Lire, Die 
hollisienseechtiichs Hedoutuni von Art. 418b Abs. 2 OR, Diss. Zurich 1955, 5.471. 
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gen, wenn der Agent in mchreren Lindern tatig ist, ist dic Anknijpfung an den 
Geschittssitz des Agenten vorzuzichen>), 

i) Kommission, Spedition und Frachtvertrag werden wie die ubrigen 
Dienstlcistunysvertrige anzcknipft, d-h. maSgebend ist das Recht des Tatig- 
werdenden, des Kommissionirs, Speditcurs oder Frachtfulrrers3#, Verschie- 
dene Arten von Frachtvertrigen sind allerdings bercits durch internationale 
Abkommen geregelt, dic der allgemeinen Anknipfungsregel vorgchen>s. 


4. Vertrige auf Verwahrung und Sicherung 


a) Vertrige auf Verwahrung und Sicherung einer korperlichen Sache wie 
Hinterlegungsvertrag, Lagergeschatt und Depositum irregulare sowie ferner 
der Beherberzungsvertrag unterstchen dem Recht des Ortes, wo dic typische 
Leistung, dic Verwahrung, geschuldet wird. Bei Lagerhausern, Banken usw. 
erlaubt dies die erwiinschte Anknipfung ihrer Massenvertrage am Orte ihres 
Geschiiftssitzes. 


hb) Dic Burgschaft ist an die résidence habituelle des Birgen anzuknupfen, 
da seine Stellung dic fir den Vertrag charakteristische ist. Trotz ihrer Ab- 
hangigkcit von der Hauptschuld wird die Biirgschaft nach schweizerischem 
Kollisionsrecht selbstandiy angeknipft und nicht dem Recht der Haupt- 
schuld unterstellt, das lediglich bestimmt, was der Birge zu leisten hat, falls 
er nach Bireschaftsstatut zur Leistung verpflichtet ist?®. 


¢) Untersteht dic Burgschaft ihrem eigenen Statut, so ist dics um so cher 
der Fall beim Garantievertrag, der nicht akzessorisch ist und richtigerweise 
an die résidence habitucllc des Garanten angeknupft wird3?. Im Gegensatz ° 


33 So auch W.ScnostNnsurcer, Allgemeine Einleitung, N.297. . 

34 RGE 3G, 1410, $. 368; 48 IL, 1922, $. 260, 83 LI, 1962, $.430 (Spedition) und 44 IT, 1918, $.250; 
48 IT, 1922, $. 337; 74 11, 1948, $.$5; 83 Hl, 1957, $231; 85 I, 1959, S. 209, 267 (Frachtvertrag). 
Vel. W. Senos xuercra, Allgeme:ne Einleiung, N.299ff., und 303. Ferner H.Srout, Ralli- 
sionsrechtlicke Fragen beim Kommissionsgeschatt, Rabe!sZ 24, 1959, S. O01 tf., und R. Tacrrer, 
La loi applicable au contrat de transport international de marchandiscs selon la regie suisse de 
confit, Diss. Lausanne 1953 

8 Vel. F.Viscutn, Internationales Vertragsrecht, §.123, und W. Scuonensracee, Allgemeine 
Einlcitung, N. 3058. 

26 BGE 25, 1849, S. 755; $311, 1927, S$. 347; GOI, 1934, S. 302261 11, 1935, S. 183; 63 11, 1937, S.308; 
64 IT, 1938, S. 349; 05 11, 1939, S.51; 67 TH, 1941, S.219; 85H, 1959, $.272. Soauch W’. ScitoxrN- 
Bracer, Alivercine Einleung, N.312/13; A.Scunivzer, Handbuch des IPR, 4.Au:L., $.744; 
E. Brew, Dic Burgschaf im IPR der Scnweiz, ZBIV 71, 1935, S. S14, Anders M.Gur7zwittis, 
Schw Jahrb. 1946, $.249 50. Vel. insbesondere fur die Fracen der Form cinzchend F.Viscin a, 
Internationales Veetrarsrecht, §.126 27. Orfentliche Beurkundung und Angabe des iochs:- 
betrages der Burger havtung werden vorn Bundesgericht nicht als um des schwcizerischen Ordre 
public willcn auSpestelite Vorsehritten beerachtet (HGE 93 11, 1967, S. 324) 

37 HGH. 67 HA, 1941, $.2198.; 76 1, 1950, $.35£.; 85 IL, 1959, $.454. 
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dazu gilt fur dic Konventionalstrafe das Recht der zu sichernden Hauptver- 
pflichtung. 


3. Aleatorische Vertrage 


a) Spicl und Wette unterstchen dem Recht am Ort ihrer Durchfihrung, da 
bei dicsen Vertrigen naturgemal wide Partcien das gleiche Risiko auf sica 
nehmen und daler keine die Anknupfung vermittelnde typische Leistung 
festgestellt werden kann. 

b) Beim Leibrentenvertrag und der Verpfrundung vermitrelt die Leistung 
des Rentenschuldners bzw. des Pfrundgcbers die Anknipfung. 

¢) Zu den aleatorischen Vertriigen gchirt auch der Versicherungsvertrag, 
bei dem der Versichercr dic typische Leistung erbringt?’. Wird die Versiche- 

“ung von ciner ZV -cignicderlassung des Versicherers abgeschlossen, so gilt 
das Recht am Ort der Zweigniederlassung*. 


6. Gesellschaftsvertrage sind an dic résidence habituclle 
Gesellschafters anzuknipfen, der in crster Linic fur die Geschafte der Gesell- 
schaft besorgt ist. Im Zweifel wird das Zentrum der Gesellschaftsa 
ausschlagechend scin4?. 

Kollektivgesclischatten hat das Bundesgericht bis jetzt dem Recht am 
Gesellschaftssitz unterstellt*?. ML. ware es richtiger, Kolicktivgesellschat- 
ten der gleichen Ankntipfung wie juristische Personen zu unterziehea. Sic 
sind in zahircichen Rechtsordnungen cine juristische Person im cigentlichen 
Sinne. Dic Anwendung der Inkorporationstheoric# wurde zur Mafigchblich- 
keit des Rechts fuhren, unter welchem die Fintrayungsformalitaten ertulit 
wurden oder, wo solche nicht verlangt sind, nach welchem sich die Grindung 


ed 


vollzog. 
Fardic Anknipfung der juristischen Personen vel. S.569 ff. 
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"8 HGH 16, 1890, §.¥72; 2h, 1894, S 467. 169: 31 11, (925, 5.407. $3 1, 1927, S.78, 57 11, 1931. 
S597; 70H, 1944, $279: 71 HY, 1945, $280; 72 1, 1946, 8.54279 HL, 1933, $.193; 85 11, 1959 
$241. Vel FLU. Rises, Dee Versichcrunusvertrag im EPR, Diss. Bera 1957, und MeRriore, 


Das internationale Versiche runescccbt der Schwetz, Bern 1962. Fur dic Anknuprtung des Ver- 
3 


sicherungssertracs mn Ausiand vel. P.Viscutn, Internarionales Vertmsreeht, ey 

$9 AGE 71 1, 1945, $ 29t; 72 MEL, 1946, S. 34; 79 HT, 1953, 5.193. 

40 Ci TAAL W082, S. 145287 F196), S 27, Vel Wes Sraret er, Dic eintache Gesellschatt it 
IVR, Schwhibcb. 199), 5.1 & lernce F.Viocina, Irternareaate Kartcllversibaruncen 1m 


schucizersches Ue. ch:, Schwa. Bortrage zen 4. Roterel tur Keclisvergicicauny, 1934, 
%§. 95.98. 


4 GL VU, 1914, $374, SVU, 1959, 5.453 
a2 V pl cen 8.500 
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tll. Die atypischen Vertrage 


1. Der Katalog der typischen Vertrage beschrinkt sich nicht auf die durch 
das Oblivationenrecht ausdriicklich gereeelten Vertragstypen. Dic Praxis 
hat weitere typische Vertrage entwickelt, fur dic auch vorbestimmte An- 
knipfunyskritericn gelten (z.B. Allcinverkautsvertrag, Lizenzvertrag, Tréd- 
lervertrag). 


2. Wo von cinem typischen Vertrag nicht gesprochcn werden kann, ist 
nach den allycmeinen Methoden zu fragen, welche Leistuag als typisch anzu- 
sehen ist. Der Vertrag ist der résidence habituclle des Erbringers der typischen 
Leistung zu unterstellen. Nur wo sich cine typische Leistung nicht feststellen 
laBr, ist unter Herbeizichung aller Vertragsumstande der objektive Schwer- 
punkt des Vertrages zu ermitteln*?. 


IV. Die Ausnahmen von der Anknipfung an die typische Leistung 
des Vertrages 


1. Grundsitzlich gilt dic vom Bundesgericht entwickelte Anknipfungs- 
regel. Immerhin kénnen, wie das Bundesygericht in BGE 78 II, 1952, $.191 
ausfihrt, «cinmal ecgebenc konkretc Umstinde dic riumliche Verknipfung 
des Rechtsverhaltnisses mit cinem anderen Recht nahelegen». Diese Ausn2h- 
meklausel ist allerdings im Interesse der Rechtssicherheit eng auszulegen. 
Es missen cindcutige Umstinde vorlicgen, welche der normalen Ankniip- 
fung dic innere Rechrfertigung entzichen. Die Verbindlichkeit der normaicn 
Kollisionsnormen endet erst dort, wo das Resultat beim konkreten Fall im 
offencn Widerspruch zur Ratio der Norm stchen wide. 


2. Beispiclsweise sei an folgende Falle gedacht: 


a) Wird cin Rechtsgeschaft in cinem Land abgeschlossen und sofort da- 
selbst auch vollzogen, so tritt das Recht des Erbringers der typischen Lei- 
stung zurick hinter dem Uniweltsrecht, in dessen Sphare sich das gesamte 
Vertraeseeschehen abwickceit (z.B. der sog. Kauf iiber den Ladentisch). 

hb) Eine weitere Ausnahme rechtfertigt sich, wean der cigentliche Anknip- 
fungspunkt zufallig oder zeitlich schr begrenzt ist. 


OV F.Visciee, Internationales Vertragsrecht, §.143. Chee dic richterliche Forthilduag der 
Koll sioasnertmen vel O.Sanpsock, Zur ereanzenden Vertragsausicguag im matercilen urd 
iiternationazicn Schuldreeht, $.2444f 


680 § 60 


Dics war der Fall in BGE 78 I, 1952, $.191, in welenem die Familie des Darleihers, cines aus 
Polen gefeciteten Schweizers, bercics in der Schwciz lebte, wahrend der Darleiher im entscheiden- 


den Moment ledilich noch darum in Konstanz wetlte, um dort seinen Lebensunterhalt aus seinen 


aus Polen perctteten, in Reichsmark angelegten und in Deutschland blochierten Vormegen zu 
bestreiten. Plinzu kam, dafi auch der Borger in Konstanz nur auf dic Linrcisesriaudnis in dic 
Schweiz wartcte. 

¢) Bildct cin Vertrag mit anderen bercits anderswo lokalisierten Vertragen 
ein Ganzes, so ist die Anvcndung eines cinheitlichen Rechtes geboten. Eine 
solchc Ausnahme ist in erster Linic dort anzunchmen, wo der in Frage ste- 
hende Vertraz der Vorbercitung, Erfiillung und A\bandzruny eines Haupt- 
vertrages dicnt. W’o jedoch cintach mchrere Vertrage das giciche Ziel ver- 
folgen, ist dic ordentliche Anknupfung jedes cinzelnen Vertrages durchzu- 
fihren44, 

d) Schliclich hat dic ordentliche Ankniipfung dort zurickzutreten, woder 
Vertrag an cinem anderen Ort bereits eindeutig lokalisicrt ist. 

Als Beispicl hicrfur ist dee in GE 67 UL, 1941, S.2159f. eneschicdene Fail cines Garantiever- 
trags zu nennen. Wahruny, Vertragsspracke, Erfullunesort, das Statue des Grund.reschafts und 


dic Tatsache, dal der Garant seine Verpttichtung im Rahracn eines von ciner New Yorker ban: 
gcleitcten Bankenkonsortiems ubcrnommen hatte, wiesen auf das amerizanische Recht hin. In 


Anbetracht dicser Urestande koante der engste raumbiche Zusammenhang nicht am ungarischen 


Wohnsitz des Garan:-a angenommicn werden. 


e) Wenn beide Partcien ubercinstimmend von der Anwendbarkcit cincs 
bestimmten Rechts ausgingen, ohne jedoch cinen diesbeziiztichen bewuien 
Rechtswahlwillen zu haben, so darf dies, will man nicht erncut in eine Ancr- 
kennung des hypothetischen Parteiwillens verfallen, nicht zur Annahime einer 
Ausnahme von der ordenilichen objcktiven Anknupfung fuhren. Subjcktive 
Momente sind wohl nur so weit zu beachten, als der Vertrag auch objcktiv 
scinen engstcn raumlichen Zusammenhang mit einem anderen als dem von 
der ordentlichen Anknipfungsregel bezeichneten Recht besitzt oder wenn 
das auf Grund der normalen Rezel anwendbare Recht vollig au®erhalb aller 
verniinftiyen Erwartung der Partcien stcht's, 


40 Vel PoVisc ate, Pateenarroasies Verteursrecke, S138 ff. 

4SVel. den Petschcid des Boodeseercchts vom Is.D.2 1951 iS. Richer geven Rinewald, wo 
rwet Schwarrer to der Schwere ene Dicosewertrrg uber eine Portterstellung in cinem Horel 
inv Neldlis- Nbcba abschiosses Viel auch P.Viscuira, Methodotogrchs Praveen border obj hucver 
Anknuptung tn interaasonalen Vertrapsreche, Scnve Jahrb. 1957, 5. 30 
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der Chergang zum Grundsats der Anwe ndune canes vingigen Rechtes auf Entstehzs: 
und Wirkung des Vertrages, wiederum unter Deniitvuny der Zwischenformel tv: 


eben N 225). 


236 g) Die jiingste Entwicklung der Rechtsprechung hinsichtlich der cb 
jektiven Ankniipfung: Weiterbildung der Zwischenformel; dic Vertrazs 
typenformel als kiinftige Lésung. Bei der dargelegten Zwischenformel (cer: 
ster viumlicher Zusammenhang des Rechtsverhéltnisses») kann es nicht sein 
wenden haben. Sic fiihrt zwangsliufiy weiter, und zwar zur Vertragstypenfors. 


Diese Futwicklung zcichnet sich in der jiingsten Kechtsprechung bereits dest 
ab. Sie erkkirt sich aus zwei Grinden: erstens aus dem Wesen der Zwischenfors+ 


aweiten- aus der nicht iiberhérbaren Forderung der Vertragspraxis. die mit ah 


meinsten Formeln nichts anfangen kann und aus Grinden der Nechtssicherneit t: 
der Vorausschbarkeit der Lésung priizise, honkrete und anmittelbar anwends s+ 
Regeln verlangt (zu letzterem vgl. Viscithn., SchwJahrh 1957 S.43 ff, 19! 
Dic Zwischenformel des Bundesgerichts, die auf das Recht desjenigen Lande: <- 
stellt, mit dem das Vertragsverhiltnis den engsten riumlichen Zusammenhang c- 
weist, bestimmt das maBeebliche Recht nun aber nicht ummittelbar (oben N 2h: 
ist also auch in diesem besonderen Sinn nur eine ¢Zwischenformels, Sie ist > 
Grunde blofs ein Bild, wenn auch ein niitzliches und hilfreiches, ahinlich wie 
Abstellen auf den «Sitz» des Rechtsverhiiltnisses (Savicsy) oder dic Frmitdung ¢ 
corilichen Schwerpunktes» eines Vertrages (Grexke). Sie bedeutet mehr eine Fr: 
stellung als cine Antwort. Sie weist dem Suchenden nur allgemein die Richts + 
ohne anzugeben, auf welche Cesichtspunkte es im einzelnen ankommat, Urn zu pice 
tisch unmittelbar brauchharen Regeln zu gelangen, mufi man ihe einen genauez: 
Inhalt eeben, und das kann man uur so. dafS man sie auf dic cinzelnen Vertragsan 
zuschneidet. also zur Vertragsivpenformel weiterbildet. Sonst Jegt jeder ihr c+: 
Sinn und Inhalt bei. der ihm im Finzelfall gerade palit. 

237 Hicfiir wie fiir die Weiterentwickling der Zwischenformel zum praktischen G: 
brauch ist z.B. bezeichnend der Wandel der Meinung tber die Bedeutung des f:- 
fillungsortes (der fiir den ganzen Vertrag charakteristischen Leistung) im Rabe 
der Zwischenformel. Zucrst wurde (noch unter dem Minflu® der Theorie vor rt 
fillungsort der cinzcluen Leistung) erklirt, dem Vrfillangsort (der charakteris 
schen Leistung) komme unter den riumlichen Bezichungen cines Vertrages tt: 
wiegende Bedeutung zu. weshalb in der Regel das Recht dieses Erfiillungsortes :. 
mafecbend zu betrachten sei. val. HCE Go WAY S07, 405. 72a EE, 7a Gc 
77 W192. 191, 78 1 78, s0 auch noch Ninpenen. ZSR 19H S$. 507 a. Spiiter wird 
der Frfiillungsert aber guriickgedriingt und gerade beim wichtizsten Geschift, &+ 
Kaufvertrag, durch das Reet am Wohusits derjenigen Partei ersetzt, welch: 2+ 
fiir den Veitrag chavakteristische Leistung 2a erbringen hat, also Recht am We 
ort (Geschiiftssitz) des Verkiufers, so BOR 77 ID SE. 191, 78 TE Ts, 79 TT 16s + 
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267/98, chense Sravri RK, Z)3) V 1953 S. 492. Wird diese Entwicklung folie richtig 
weitergeliihrt. so gelangt man zum allgemeinen (nicht auf den Kaufvertrag be- 
schrankten) Satz, als Recht des engsten riumlichen Zusammenhanges eines Ver- 
tages komme in der Regel das Recht am Wohnsitz jener Partei in Frage, deren 
leistung fiir den Vertrag charakteristisch ist (so grundsitzlich auch Stacrrer 
a9.0., jedoch mit dem aus der Rechtsprechung iiber den FErfiillungsort iibernom- 
menen Zusatz. daB dies nur gelte. sofern nicht besondere Umstinde zwingend auf 
cin andercs Recht verweisen; letzteres ist’ die Ausweichklausel, woriiber unten 
N 210/42). 

Dic nieuere Rechtsprechung trifft denn auch die gleiche Lésung fur andere Ver- 238 
trage. So fiir den Alleinverkaufsvertrag LOL 76 II 81/82. Deim Auftrag und dem 
thm nahestehenden Agenturvertrag gilt das Recht des Landes, wo der Beaufiragte 
titig ist (Art. 418 b Abs. 2 OR und olen N 221 am Ende, GE 67 II 181, 217); 
bei Ausdelmuny des Wirkungskreises (7. B. des Alleinvertreters) auf mehrere Lin. 
der dageven das Recht am Wohnort bzw. Geschiiftssitz des Beauftragten. Bei den 


praktiseh wichtigen, gleichférmigen (formularmafiig abgeschlossenen) Massenver- 


agen (contrats Aadhésion). 2. DB. im Transport. und Speditionswesen, im Ver- 
sicherungswesen (DGE 51 Vf 109. 71 If 289 £., 79 1] 196), wird abgestellt auf cas 
Recht ain Ort der gewerblichen Niederlassune dieser Unternchmen (Betrichsort; das 
im Inland verzcigte Hauptlomizil von Versicherungsunternchmungen), vgl. BOE 
WIL 85 (Vrachtvertrag). np. BGE 20. 2.1951 i.S. Frank AG gegen Frigali- 
ment Ginhl] (Speditionsvertras). n. p. BOE 16.5. 1952 Airtrafic AG gegen Trans- 
ocean Airlines Inc. (Lufttransportvertrag). Bei Darlehen (vorbchaltlich gleichf6r- 
miger Massenvertrige) gilt das Recht am Wohnsitz des Darlchensgebers, BOF. 73 
11191. Bei cinscitig verpflichtenden Vertriigen wird auf d2s Wohnsitzland des die 
Hauptverpflichtung tragenden Schuldners abgestellt. z.B. bei abstrakter cinseitiger 
Schuldverpflichtung (BGE 65 11 61), bei Biirgschaft (BGE 63 11 308. Wohnort des 
Birgen), bei Garantievertraz (NGE 76 11 36/37, Wohnort oder Geschiiftssitz des 
Garanten; vel. auch BGR 85 $1 153/51). 

So ist also die Rechtsprechung auf dem Umweg iiher die Zwischenformel in der 239 
Hauptsache praktisch doch zur Vertragstypenformel gelangt, und es handel! sicn 
nur darum. diesen eingeschlagenen (gemilh N 221, N 229, N 232, N 231 schon lange 
empfollenen) Weg bis zum Ende weiterzugehen und fir alle einzelnen Vertrags 
arten (trotz der ven GvautscutcG. Archiv fur civilistische Praxis 1958 S. 322. 
tinstweilen noch gehegtea Bedenken) die der Sach- und Interessenlage entspreehen- 


dn konkreten Kollisionsreceln aufvustellen: das geschieht unten in N 258--32}. 


h) Die Ausweichhlausel, Nachdem praktisch der Chergang zum System 240 
der Vertraystypenformel vollzoven ist. stellt sich noch die oben N 218 und 237 “f 
angedeutete Prase. ob der Vertrasstypenformel cine Ausweichhlausel beizufiigen sei, 


wie sie der Zwischenformel des Bundeszeriehts yom engsten raumlichen Zusam- 
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menhang bisher angchiingt war (oben N 237). Nach der Ausweichklauscel gilt dic 
normgeniilic Anknipflune. 2. 1. jene des engsten riumlichen Zu-ammenhanges, nur 
ein der Regel»; stets bleibt nach der Answeichklausel die Ausnalime auf Grund 
besonderer Uin-tiinde des Einzelfalles vorbehalten, welche ezwingend» auf ein ande- 
res als dicses regeleemibe Recht verweisen. cine cnoch engere Verkniipfung> mit 
diesem andern Rechte ergeben, vel. BGE 76 i) 191 und dic doit ervdhnten Unteile, 
ebenso Sraurren, ZBJV 1953 $.393. Diese Ausweichklausel (Ausnahmevorbehalt) 
ist freilich schr unbestimmt; sie beeintrichtigt naturgemafs dic Voraussehbarkeit 
der Entscheidung und damit die Rechtssicherheit, an welcher der Vertragspraxis 
so viel liegt. Im Grunde bedeutet sie eine Korrektur oder Finschrinkung der Revel 
und ist eine Art Cherregel, dic gegeniiber allen ordentlichen Regeln stels vorbe- 
halen ist. Sie hezweckt, irgendwie den Einzelfiillen gerecht zu werden, die anhand 
der ordentlichen, oft noch zu groben Regeln. als nicht befriedigend eclést erscheinen. 
Die Ausweichklansel will, selbst im Rahmen der objektiven Ankntipfung, dem Rich- 
ter cine gewis-c Freihcit zu individucller behandlung der Palle verschaffen (Sravr- 
Fer, ZBJV 1953 S.393/9-1). Mit dieser Ausweichklausel versucht inzn also das zu 
erreichen, was man friher mit dem Behelf des (nach N 212 neuerdings verponten) 


hypothctischen Parteiwillens erstrebte: Wo die Partcien eine Rechtswahl versium- 


. . oo . . . . . * . . . 
ten und wo dic regelgemiiBe oljcktive Ankniipfung im Einzeliall cin unbefriedi- 


endes Ercelnis zeiticen wiirde, weicht man dem aus, und zwar dadurch, da® der 
o re} 


Richter an Stelle der Partcien die Rechiswahl vornimmt unter Berucksichtigung 
der erkennbaren Interessen der Parteien, wohl auch unter Beachtung objektiver 
Gesichtspunkte und nach der Eigenart des vorliegenden Vertragstypus. 

Die Ausweichklausel ist auch unter dem System der Vertragstypenformel beizu- 
behalten. Wie die Erfahrung zeigt, kommt die Rechtsprechung ohne cinen solchen 
(oder andern) Behelf nicht aus. Keines der in N 191 erwihnten Grundpostulate 
aft sich uncingeschrinkt verwirklichen; eine mittere Lésung drangt sich auf, 
welche eine immerhin sehr weitgehende Vorausschbarkeit gewilirleistet; sie besteht 
in der Veitragstypenformel, erginzt durch dic Ausweichklausel. (Gamittscuee, Rechts- 
wahl, Schwerpunkt und mutmaBlicher Parteiwille im internationalen Vertragsrecht, 
Archiv fir civilistische Praxis 1958/59, S. 303 [., 323/11, erstrebt dasselbe Resultat 
neuerdings mit der Wicdereinfihrung des mutmaflichen Partciwillens gestiitzt auf 
erginzende Vertragsauslegung, recte Vertragsergiinzung; ahnlich Kucre 210.) 

Fs ware denkbar, die objcktiven Anknuipfungsregela als ausnalimslose. also ohne 
Ausweichklausel, aufzustellen; so verhak e3 sich z. B. nach dem Haager Abkommen 
von 1955 iiber das IVR des Pahirniskaufes. Dabei ist zu bemerken. da cs noch keine 
Ausnahine von der Rese! bedeutet. wenn sie nicht auf atypische Palle angewendet 
wird, da auch die Normen des IPR. z.B. jene tber die ebjektive Ankniipfung, 


grundsitslich nur fiir die von der Regel vorausyesetzten Normaliille gelten wollen, 
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Anderseits bleibt auch im IPR wie im materichen Recht seacnitber den gesctz- 242 
lichen oder richterlich geschaffenen Normen stets der Fall der sow. Austaliumeliicke 
voreubchalten (UGE G0 11186, 71 11 121), also die Ablehnung der CUnterstellung 
eines formell unterstellbaren Falles unter die Norm, weil deren Anwendung zu einem 
derart stofienden Freebnis fiihren wiirde, da. dics mit Sinn und Zweck der Norm 
uavereinbar erscheint. Es gibt solehe Ausnahmen aus subjektiven odrr aus ob- 
jektiven Griinden, wie F.Viscuin, SchwJuhrb 1957 $.56f. zutreffend dargelegt 
hat. Beisnicl fiir subjektive Ausnalimen: BGE 16. 12. 1951 Richner/Ningwald (Ver- 
tragsabschluG zwischen awei Schweizern in der Schweiz betreffend Anstellung in 
ein Hotel nach Abessinien; schweizerisches Recht). Beispicle fiir objcktive Aus- 
nahmefiille sind dic cog. Kiinfe iiber den Ladentisch (Rechit des AbscliluGortes, selbst 
wenn keine der Parteien hier ihren Wohnsitz hat), BGE 67 If 229 (Sonderfall eines 
Carantievertrages). 78 IL 191 (Sonderfall von Darlehen; Kritik der Begriindung bei 
Gauuscnec, Archiv fiir civilstische Praxis 1955/59 S. 339), weitere Beispiele bei 
Viscuen a.a.0. 631i. Vir devartize Ausnahmefille hediirite es, streng genommen, 
keines ausdriicklichen Vorbchaltes. da sie nach allgemcinen Auslegungsregeln stets 
vorbehalten sind. 


3. Zusammenfassung der heute geltenden allgemeinen Griundsiitze 
wr Bestimmung des maBechlichen Rechtes fiir Schuldvertrage. 


a) Die Reehtswahl durch die Parteien, d. h, subjektive Ankniipfung 243 
dcs maBgeblichen Rechtes (N 217—N 23-1). Nach schweizerischem IPR beurteilt 
ich ein Schulivertrag in erster Linie nach dem von den Partcien hewult verein- 
barten Recht (N 19S). 

Ob diese Rechtswahl unbegrenzt oder nur in bestimmten Schranken zulassig ist, 244 
bestimmt dic gesetzliche (bei deren Fehlen die richterliche) Kollisionsnorm (N 299). 
Das Bundesgericht litt gemib BGE 78 I 86 jede Rechtsordnung zu, fiir deren 


Wahl cin verniinftices Jnteresse der Parteien spricht oder die in guten Treuen ge- 
wahlt wurde, Teilverweisung ist zulassig (N 200). 

Nach richtiger’ Auffassung ist die Rechtswahl ein cigentlicher Vertrag (kolli- 
sionsrechtlicher Verweisungsvertrag). N 202, N 198. Zu einem Verwcisungavertrag 
eeniiet nicht schon eine blof tatsichliche Vorstellung der Partcien iiher das an- 
wendbare Mecht. N 202 und BGE Sl MW 176, 79 If 2991. Die Giiltigkeit des Ver- 
weisungsvertrages (Willensmangel usw.) heurteilt sich nach der die Recht-wahl vor- 
whenden Kolli-ionsnorm. ergdinzend nach der lex fori (IN 202). 

Eine besundere Form wird fiir den Verweisungsvertrag nicht verlingt. Dic 
Rechtewaht kann daher ausdriicklich oder stillsehweigend getroffen werden (N 203). 
Stillschiscigende Rechtswabll dart nur dort angenommen werden, wo oestinmte Um- 
dtinde den SchluB auf einen wirklich vorhandenen Parteiwillen crlauben (N 203 


and BG 82.11 352/33). Ein sog. hypothetischer Parteiwille ist kein wirklicher 
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Wille und geniigt nicht. N 212 und BGE 78 We 78°79. Zur Frage. ob die Verein: 
barung eines Cerichtsstandes oder cincs Schiedsgerichtes fiir Rechtswahl spricht, 
siche N 203, Uber die Bedeutung des Uinstandes, dafs die Parteicn im ProzeB iiber- 
cinstimmend vom inldndischen Recht ausechen, siche unten N 217/18, 
ilinsichtlich des Zeitpunktes der Rechtawalil ging das Bundesvericht bis zu LOE 
79 II 288 f. vom Grundsatz aus, dafi der Parteiwille zur Zeit dus Vertragsabschlusses 
entscheidend sei (Hinweise in N 201). In Gegensatz zur dlteren Rechtsprechunz 
N 204) hat das Bundesgericht scit BGE 47 IL 551’53, 62 If 125/26 standig ver- 
_neint, daG solche Bezugnahme auf inliudisches Recht im Prozefs fir sich allein den 
Beweis fiir eine dahingehende Parteivereinbarung bei Vertragsabschlu& erbringe 
(Naheres in N 201). Es steht nun aber grundsittalich nichts ini Wee (N 205), eine 
bei VertragsschluS unterlassene Rechiswahl spaiter nachzvholen oder eine frishere 
Rechtswahl durch eine neue Rechtswahl zu ersetzen CN 206/07): so nun entgegen 
friiherer Rechtsprechung auch BGE 79 11 2991, 301 £ Eine solche nachtragliche 
Rechtswahl kann ausdriicklich oder stillschweigend erfolgen, und es gilt dafiir das 
in N 203 Gesagte. 

Seit dieser Wandlung der Rechtsprechung fragt sich erneut. ob dem Umstande, 
daf die Parteien im Prozc8. auf inliindisches Recht Bezug nehmen, die Bedeutung 
eincr stillschweigenden Rechtswahl {N 203/04) zukommt. Das kann zum vorne- 
herein nur dann angenommen werden, wenn sich die Parteicn iiberhaupt bewult 
geworden sind. da8 sich fiir ihren Vertrag die Fraze nach dem mafieeblichen Rechte 
stellt (dieses Bewultsein fehlt erfahrungsgemif sehr oft, wenn die Parteicn ohne 
besondere Motivierung sozusagen gewohnhcitsmuBig im Proze® vom schweizcri- 
schen Recht ausgehen). Im ibrigen mu man unterscheiden: Wo die Bezugnahme 
auf schweizerisches Recht unter Uberechung einer urspriinglich ectroffenen Rechits- 
wahl erfolet, kann man sie schliissig als neue Rechtswahl ansehen. Wo dagegen 
friher keife Reehiswahl getroffen war. ist es fraglich. ob die Bezugnahme auf 
schweizerisches Recht. fir sich allecin, eine wirkliche Rechtswahl darstellt. Dies ist 
grundsatzlich zu verneinen; denn indem dic Parteien von der inlandischen Rechts. 
ordnung ausechen, duBern sic nur die Vorstellung, da diese mafieebend sci. nicht 
aber den gemecinsamen Willen, daB diese (an Stelle des objcktiv zustiindigen Rech- 
tes) mafzebend scin soll. Eine blofe Vorstcllung ist aber kein Vertrag. Fin Ver. 
weisungsvertrag eriordert, daf die Parteien cinen bewubten Rechtswahl-Willen hat- 
ten und diesen dufern wollten (N 2903. N 2104. Im Einzelfall hounen aber besondere 
Urnstiinde hinzutreten. die es reehtferticen, die Becupnalme auf iabindi-ches Teeht 
als stillsclovcigende Rechtswahl aufzufasscn. Zur Frage, ob ex moglich ist, int be 


rufungsverfahien vor Bundesgericht noch abzukliven. ob blob eine aul beiden Seiten 


vorhandene (richtige oder falscher Vorstellung oder aber cin wirklicher Vertrays- 
wille (N 208. N 210) vorliege. siche N 210. Die Rechtsprechung seit BGE 79 If 
295. 60 IL -16/17. 50. 180, &1 IT 176. 82 IT 353 betrachtet indessen solches Ver- 


halten ohne weitere Priifung als wirkliche Rechtswahl was zu weit geht und im 
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Grunde wieder auf dic verponte Unterstellung eines hypothetischen Parteiwillens 
hinausliuft (N 211). Zu beachten ist die Lozung nach Art. 2 des Haaver Kaufrechts- 
abkommens von 1955. wonach die Rechtswahl ausdriicklich vetroffen oder ¢cun- 
zweifelhaft» aus den Vertragsbestiramungen hervorgehen mul. 

Der sog. hypothetische Parteiwille ist kein wirklicher Parteiwille und daher als 249 
Ankniipfungsmittel abzulchnen. vgl. N 212 und BGE 73 II 78/79: siche aher auch 
N240 (Ausweichklausel). 


b) Die objektive Ankniipfung (N 213—N 212). Beim Fehlen einer Rechts- 
wahl durch die Partcien bestimmt sich das fiir Schuldvertrize mafegebliche 
Recht auf Grund objektiver Antniipfiung. Die Bestimmung des Vertragsstatuts kann 
auf grundsatzlich verschiedene Art erfolgen; erstens nach der (abzulclinenden) Ge- 
neralformel, wonach das mafgebliche Recht fiir simtliche Vertrage anhand ciner 
einzigen Ankniipfung zum voraus bezcichaet wird (N 215), zweitens nach der (eben- 
falls abzulehnenden) kasuistischen oder individualistischen Methode, wonach keine 
vorausbestinimte Ankniipfung entscheidct, sondern nachtraglich fiir jeden cinzelacn 
Vertrag unter Wiirdigung der Umstiinde des Finzelfalles das maReebliche Recht 
durch den Richter bestimmt wird (N 216), drittens (richtig) nach der Vertrags- 
typenformel, welche fiir jede Vertragsart (Vertragstyp, Vertrazskategorie) zum 
voraus das maBeebliche Recht bestimmt, jedoch unter Beriicksichtigung der Eigen- 
tiimlichkeiten jeder Vertragsart (N 217). Eine Spiclart der Vertragstypenformel 
bedeutet es, wenn mit ihr die Ausweichklausel verbunden wird, derzufolge dic Ver- 
tragstypenformel zwar als Regel gilt. von ihr aber abgewichen werden kann, wenn 
tbesondere Umstincde des Palles zwingend auf cin anaeres Recht verwcisen» (N 218, 
N 210). 

Die Stellungnahrte des Bundesgerichts zu den herkémmlichen Ankniipfungs- 251 
begriffen (N 213) und zu den Ankniipfunesmethoden (N 214/19) hat sich wieder- 
holt gewandsh. in der Hauptsache aber im Rahmen der Auseinandersetzung mit 
dem Problem der Vertragsspaltung herauseebildet (N 220). Dic Vertragsspaltung 
ist grundsitalich abzulehnen. Das Wesen des Schuldvertrages erfordert. dab der 
einzelne Vertrag auch im IPR als Finheit behandelt und als Ganzes einem einzigen 
Recht unterstellt wird (N 221/22). 

Dicsem Grundsatve widerspricht dic sog. groBe Vertragsspaliung (Unterstellung 
des Vertragsabschlus-es cinerseits und der Vertragswirkungen anderseits unter ver- 
schiedenes Recht), zu welcher sich die hundeseerichtliche Rechtsprechung seit 1906 
vbekannt hat. Erst in BOE 78 (1952 IL S1/85 ist die groBe Vertragsspaltung auf- 
ceechben worden. Seither gilt als Leitsatz. dafi sowohl der Abschlu® als auch die 
Wirkungen des Vertrages grundsatzlich (Ausnahmen unten N 257) nach einem ecin- 
vigen Recht zu beniteilen sind (N 223,25). 


Dens Prinzip der Anwendung eines cinzizen Rechts auf den ganzen Vertrae 


widerspricht auch die soz. Kleine Vertragsspaltang. Diese ergibt sich bei gegen- 


— 
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scitig verpilichtenden Vertragen dann. wenn tim Ralmen der groficn Vertrags- 


spaltune) zur Bestimmung des ther die Vertragswirkungen ent=cheidenden Hechts 
vom Erfiillungsoit der cinzelnen Obligation uder vom Wolinsitz des Sehuldners det 
cinzelnen Leistung cusgegangen wird. Su hat das Bundesvericht seit HGR TL (915) 
If 591 dort. wo dic Parteien keine Rechtswahl getieficn haben. jede cinzelae Ver- 
pllichtung beziiglich ihrer Wirkungen nach dem Recht des Erfiungsortes der 
einzelnen Leistuny: beurteilt (N 226/231. Dicze kleine Vertragsspaltung miBachtet 
die gegenscitize ALhingigkeit von Leistung und Gegenleisiung in den sog. zwei- 
scitigen Vertriigen und ist daher scit langem mit Recht angefochien worden (N 229), 
SchlicGlich, wenn auch spit, hat das Bundesgericht die Kleine Vertrag-spaltuns 
aufseceben. Zu ihrer Cherwindung hat es aber vorerst nicht zu ciner der drei oben 
erwithnten Methoden (N 214/18, N 250) geerifien, von denen die Vertragstypen- 
formel inzwischen internationale Bedeutung erlangt hat (N 231/31). Es hat zu- 
nichst eine Zwischenfermel gewahlt, bestchend in dem Grundsatz. dali die Wirkun- 
gen des Vertrages sich beurteilen nach dem Recht desjenigen Landes. mit dem das 
Vertragsverhalinis den engsten rdumlichen Zusammenhang aufweist, siehe N 235 urd. 
BGE 60 II 501, 61 Ii 182. 63 JI -H, 385. 75 I 62/63. Dabei wnide zuniichst an- 
genommen. dem Erfiillungsort der fiir den Vertrag charakteristischen (d.h. der 
nicht in Geld bestehenden) Leistung komme unter den réumlichen Iczichungen die 
groBte Bedeutung zu. Bewuht aufgegeben wurde die kleine Vertragsspaltung ersi 
in BGE 78 II 77/79 (N 235), vad zwar, wie beim gleichzeitigen Verzicht auf die 
giofe Vertragsspaltung. unter Beniitzung dieser Zwischenforiacl. 

Diese Zwischenformel, die sich duGerlich als Generalformel (mit Ausweich- 
klausel} priscntiert, in Wirklichkcit aber cine kasuistische Forme) darstellt (N 216), 
ist in der jiingsten Rechtsprechung praktisch zur Vertragstypenformel weiterent- 
wickelt worden (N 23639). Dem Erfillungsort der charakteristischen Leistung 
wird im Ralimen der Zwischenformel (vom cengsten réumlichen Zusammenhang>) 
nicht mehr die iberwiegende Bedeutung zugemessen, sondern cs wird nun fiir jede 
einzelne Vertragsart in der Regel daz Recht am Wohnort (Geschiiftssitz) derjenigen 
Partei als maligeblich erklirt. deren Leistung fiir den Vertrag charakteristiseh ist, 
oder es wird auf einen andern besonders kennzeichnenden Umstand des Vertrages 
(Vertragsgeeenstand, bestimmte Eivenschaft cines Vertragspartners, Ort des Ab- 
schlusses. Gleichformigkeit bei soz. Massenvertragen. Charakter eines Gefailigkcits- 
geschiftes u-w.) abzestellt. So gilt beim Rauf das Recht am Wohnort des Ver- 
kaufers (RGE 77 ISL. 191. 78 IE 7S. 79 TE 165 66. 297 98). beim Auftray und 
Agenturvertrag das Recht am Mittelpunkt der Tatigkeit des Peauftragten (Art. 416 b 
Abs. 2, BOE 67 HSL. 217), bei gleichijrmicen Massenvertragen (Formularver- 
triigeny das Recht am Ort der gewerblichen Nicdeiassuag der ent-prechenden Un- 
ternelumen, so tm Versicherungswesen (bGE 3} TE 109, TP TE 209 0, 79 LE 196) wad 
bei Frachtvesivaeen (BGE 7-4 TE 857. beim Darlehen das Recht am Wohnsitz de: 
Darlehenseebors (DGE 75 TL 194). bei cinseitts verpflichtenden Vertriagen der 
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IPR: Die cinzelnen Vertragsarten 


Wohnsiiz des die Hauptverpflichtung tragender: Schuldners (bei einseitiger Schuld- 
verpilichtuny BGE 65 TE $1. Wohnort des Dirgen 65 TL 306. Weinort des Garanten 
76 HE 36/37). 

So ist also die neueste Reclusprechung auf dem Umweg ther dic Zwischenformel 255 
in der Hauptsache praktizeh doch zur Vertragstypenformel gclanct. deren An- 
wendung auf dic einzelnen Vertragsarten unten in N 258—324 darcelegt wird. 

Sowohl mit der Zwischenfermel nach der bundesgerichtlichen Recitsprechunsg } 
wie mit der Vertragstypenformel ist die Ausweichklausel (N 240. N 212) zu ver- 


birden. 


ce) Besondere Ankniipfung fiir gewisse Sonderfragen bei Vertragen. 
Der Grundsatz. wonach ein Vertrag auch im IPR als Ganzes einem vinzigen Recht 
zu unterstellen ist. wird nach heutiger Recht-prechung des Bundesgerichts gewahrt 
sowohl iin Falle der Bestimmung des mabechlichen Rechtes durch Rechtswali der 
Parteien (N 213.19) als auch im Falle der Dezeichinung des mafigel, lichen Rechites 
durch objcktive Ankniipfung (N 250/56). Trotzdem werden cinzelne Sonderfragen 
nach wie vor alzetremat. gesondert angekniipft und infolgedessen nach besonderem 
Recht beurteilt, so (eemaG PGE 78 Hf S667) die Handlungsfahickeit (N 138 ff.) 
und dic Form der a ye (N 169/701, fezner Vollmacht und Stellvertretung 
(N 155), chenso das Mingelrigeverfahren ( Angaben oben N61). 


IX. Vertragsolligationen: +. Einzelne Vertragsarien 


1. Ausgangspunkt 


Im vorhergchenden Abschnitt VIL (N 191—237) sind dic allgemeinen Grund- 
sitze fir die Beurteilung von Schuldvertriven nach schweizerischem IPR anhand 
der Rechtsprechung des Lundesgerichtes dargelegt. Darnach ist in erster Linie 
dasjenige Recht anwendbar, das die Parteien als. maBgebendes Recht vereinbart 
haben (Grand-atz der Rechtsicahl durch die Parteien. subjektive Ankniipfane des 
maBeeblichen Rechtes, siche N 195--212. Zusammenfassung in N 215/19). Beim 
Fehlen einer Rechtswahl durch dic Partcien bestimmt sich das ftir Schuldverirage 
maBbeebliche Recht auf Grund objekiiver Ankniipjang, und zwar fiir den ganzen 
Vertrae einheitlich. sowohl fiir die Fragen der F. ntsichung als auch fiir die Wirkun- 
gen des Vertraces (Ausnahinen N 225. N 257). Diese objektive Ankniipfung er- 
folete in der neweren Rechtsprechung zunich-t one nach der soz. Generalformel 
IN 213). noch nach der kasuistivchen Methode (N 216), noch nach der Vertrazs- 


typenformel CN 2UT 1S, 250/31). sendern nach einer Zwisclheniormel, bestchend 


in dem Groomdl-ate, daft sieh ein Vertrassverhalinis nach de:a Reclite desjenigen 
Landes beurteilt. mit welehem das Vettracsverhilinis der 
ssmmenhanes auiweist (N 2350. Tndessen hat sich diese Zwise 


Handbabune inoder jans-ten fechas zur Vertrazstypenfermel entwickelt 


engsten rinmlichen Zu- 


senformel bei ihrer 
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EXHIBIT 4--SCHOENENBF’GER/JAGGI, GENERAL INTRODUCTION 


ANN. 375-378, P. 138-139 ANNEXED TO 
AFFIDAVIT OF WERNER DE CAPITANI 


Allgemeine Einleitung 


rungsgesellschaft Erw. 3 (verdffentlicht in BIZ 1912 Ni. 100 5.511 f); LGE 
18.11. 1900 iS. AVI AC gegen Hausmann, Frw. 1 (n. p.). Cher den gesetsliches 
Forderungsilergany auf einen zahlenden Solidarschuldner siche unten NSS1/S3 


2. Bedingungen 


Ihre kollisionsrechtliche Behandlung wirft keine besondern Fragen auf. Be. 
dingungen sind stets Vertrag-klan-cin. unterstchen daher den Statut des Veitrage: 
in dem sir vorkommen. 


3. Konventionalstrafen 


Gewohnlich ist dic Vereinbarung einer Konventionalstrafe (Verirveysstrale) Ge 
genstand ciner besondern Klause! im Rahinen eines (HTaupt-1 Vertrages. Wird si 
ausnaluusweise erst nachtraglich vereinbart, so erscheint diese Abrede als bloCer 
Zusaiz zu dicsem Verirag. In beiden Fillen stellt sic nichts andere: als cine Ver- 
tragsklausel dar, die zudem der Verstirkung oder Sicherung der thauptverpflichturg 
dient. Polslich ist sic nach dem eleichen Rechte zu Leurteilen wie diese, zustimmend 
BGE &2 JI 552. 

. Uber dic Herabsetzung der [Konventionalstrafe unter dem Gesichtspunkt der 
Vorbehaltsklausel siche oben N 126. 


XIV. Ubergang von Forderungen und Schuldes 
i+ tw] bad 


Sonderlitcratur: Brixer, Dic Schuldiibernahme im schweizerischen TPM. Diss Zurich, 0] 
11947]; Grunexen, Zession, Lecalzession und Subrogation im JPR, Dies. Zurich, o. J. (1959): 
Zweicent, Das Statut der Verteagsubernabme (KaurisZ 1958 S. 643 £.). 


1. Abtretung (Zession) 


a) Abtretbarkeit. Ob cine Forderung abtrethar ist oder ob dies von Ge: 
setzes wegen haw. kraft veriraglicher Abrede ausgeschlossen ist, kann sich nur 
nach dem Rechte beats orten, dem die Forderuny untersteht, also nach dem Schule. 
statut (eben N 353). Dies ist stindize Rechtsprechung, BOE Gi TL 245 mit Hinweis 
aul frithere Urteile, 62 11.110, 7 1TS6 £.. 78 1392. 

b) MatericNe und formelle Voraussetzungen der Abtretung. Ober die 
matcriellen Voraussetcungen der Abtretung (Zuwendungsgeschalt) eutscheidet eben- 
falls das fiir die abcutretende Forderung mabgcbliche Schuldstatut, also z. B. dar- 
tber, ob die Porderungsaitretung zu ihrer Wirksamkeit ciner Mittcilung an dea 
Schuldner ladarf. ob die Abtretune abstrakt oder kausal ist, doh. ob ein gilices 
Rechtsgesechift (Rauf, Schenkung. Sicherung usw.) zwischen dem Abtrctenden 


und dem Fraerber (Newddubiger) vorauseesctzt wird und von wem dies allenfalls 


nacheewiesen werden wu. Das Grundgeschilt (Rausaleeschalt. Verantissungsse- 


schitt) daveven, das dea Rechtszrand fiir die Abtretung ergilt (und manchmal zu 
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IPR: Abtretung von Fordcrungen / Gesetzlicher Forderungsiibergang 


satalich auch noch den Abtretungsvertrag enthalt), unterstelit natirlich seinem 
eigenen Recht: Ehenso DOE Gi TH 215, 62 H 116, 74 1187, 78.1 392. 

Hinsichtlich der formellen Voraussetzangen der Abtretung ist das uber dic 
abzuiretende Forderurg gebicicnde Schuldstatut anwendbar, jedoch erginzt durch 
dic fakultative Regel iiber die Form der Rechtszeschalte (oben N 163-—190), der- 
tufolge auch dic Beobachtung der Form nach dem Rechte jenes Ortes genigt, an dem 
die Abtretunyserklarung des altretenden Glaubigers abgegeben wurde, DCE 18 
§.522, 61 HL 215, 63 IL 27, 65 F183, 7-4 11 &7, 78 HW 392 feecen Anwendbarkeit 
der Regel locus regit actum Grinisen 310; fir das Recht am Schuldnerwohnsitz 
Zwricent in RaenesZ JOSS 8.655). Der Kollisionsnorm iiber die Form unterstcht 
auch dic Art utd Weise der Anzeige der Fordcrungsabtretung an den Schuldner; 
dic Frage, ob) die Anzeige Giilticheitsvoraussctzung der Abtretung ist. entscheidet 
sich dagegen nach dem Schuldstatut. eben N 152, Gusprnen 35 f. 


c) Des Verhiilinis zwischen Schuldner und Neugliubicer (Erwerber), 
somit die Wirkuns der Abtretung. beurteilt sich nach dem Nechte, das schon bisher 
die Verpflichtuaz des Schukdners geregelt hat. also nach dem Schuldstatut; denn 
pur dieses kann sagen. wem der Schuldner leisten mu oder darf. Damit ist zugleich 


einem allgemein anerkannten Leitsatz des IPR Geniige getan, dahingehend. daB cin 


Abtretung die Rechtslage des Schulduers nicht verschlechtern dazi. Das Schuld- 


statut heantworict die Frage, von wann an der Schuldner mit beficiender Wirkung 
nur noch an den Ferdecrungserwerber Icisten ann; deseleichen die Frage nach der 
Zulassickcit jener Finreden. welche gegenither dem Altglaubiger erhoben werden 
konnicn. zustimmend BGE 65 11 63 €. Die Anderung des Erfillungsortes infolee For- 
dcrungsabtretune bewirkt keine Anderung des Schuldstatuts, BGK. 59 II 400. 


d} Das Verhiltnis zwischen Alt und Neugliubiger richiet sich nach 
dem der Alstretune vorausgehenden Grundgeschaft: (Rausaleeschaft), 2. B. Kaul, 
Schenkung, Carantievertraz. Erftillung einer Verpflichtung (Abtretung zahlungs- 
halber, au Zablaiesstatt}). Dieses it als sclbstinmdiges Reelitsveschaft dem dafir 
gustisutiern Sehablaaet untersearfen, BOR VS S.522. Bs rere noimemthel auch 
dic Gewaluteistune des Abtectenden fiir den Bestand der Forderang und fir dic 
Zablune-fahickeit des Schuldners. desaleichen die Folgen ciner dem Schiuldner 


geceniiber allenfalls unwirksamen Abtretung. 


2. Gesetzlicher Forderungsiihergang 


Unter gesetylehem Vorderungstibergang tcessio legis. Legalves:ion. Subroga- 


tion) versteht rian jene Palle des Glaubigerwechsels bei ciner Vinzelforderune 
(Sineularsukse-stond. die nieut auf Rechteszeschaft: (Abtretung) Lecuhen, sondern 
kraft Gesetves oui Grand andere. Pat-achben cinticten. Als candere Taisaches kommt 
biufig die Eefilluns einer Schull oder eine andere Art der Befriedigung der Inter- 


essen des Glinkesors in Detrachti; auch etwa das Vorliegen eines Verfiieungs- 
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EXHIBIT 5--SWISS CODE OF OBLIGATIONS (CO), ARTICLES 164- 
174 ANNEXED TO AFFIDAVIT OF WERNER DE CAPITANI 


lanl 


FIFTH TITLE 
The assignment of choses in action and the assumption 
of ob! yations 


TITULO QUINTO 


De la cesion de créditos y de la sustitucion del deudor 


TITRE CINQUIEME 
De la cession des créances et de la reprise de dette 


164. [162.] 

A creditor can assign his claim to another person A. Assignment of 
without the debtor’s assent, uniess the assignment is | pie 
forbidden by law, agrcement or the naturc of the legal 1. Voluntary as- 
transaction. A: oxgerden 

Where a third person has become creditor on the faith 
of a written acknowicdgment of dcbt which does not 
mention that the claim is unassignable, the debtor cannot 
set up the defence against such third person that the 
unassignability was agreed on. 

El acreedor puede cedcr su derecho a un tercerO A. Cesion de cr& 
sin consentinicrio del deudor, exccpto en los casos en 5 bo 
gue la cesién csté prohibida por la ley, la convencion . coer or a agl 
o la naturalesa del asunto. aie 

Al tercero que a:lquirid un crédito bajo la fe de 
un reconociuiento escrito dé deuda en que uo se con- 
tenia la prohibicion de cederlo, no puede oponer el deudor 
la disculpa de que la cesién:: estaba excluida por con- 
sento entre las 


partes. 


Le créancier peut céder son droit A un tiers sans le A. Cession des cré- 
consentenrent du dcbiteur, & moins gue la cession n’en 1 Peco a 
soit interdite par la loi, la convention ou la nature de 1, Cessiot: volon- 
Vaffire. | 
oy) i a. Adnissibihte. 
Le débiteur ne pent exciper de ce que la créance 
avait été stipulée incecs=ible, si le tiers est devenu creé- 
ancicr sur ia foi dine reconnaissance écrite ne mention- 
nant pas Vincessibilite. 
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b) 


b. 


b. 


2. 


2. 


2. 


1]. 
= 


a) 


if. 


Form of con- 
tract. 


Forma del cone 
trato. 


Forme du con- 
trat. 


Transfer by law 
or judginent 


Cesién iegal o ju- 
dicial. 


Cession légale 
ou judiciaire. 


Effect of 
assyrmiment 
Position of 
debtor. 

Bona fide pay 
ment. 


, 


Efectos de Ja 
cesien, 

Siturcin del deu- 
dar therads. 
Page de buena 
fe. 


165. [163.] 
In order tu be valid the assignment must be in writing 
A promise to make an assignment need not be in 


writing. 


No es vélida la cesién mds que cuando se halle 


acreditada por cscrito. 

Para la promesa de ceder un crédito no se rcquiere 
forma alguna particular. 

La cession n’est valable que si clle a été constatée 
par écrit. 

Aucune forme particuliére n'est requise pour la pro- 
messe de céder une créance. 


166. [164.] 

Where the transfer of choses in action is efiected by 
operation of law or by judgment, the transfer is effective 
as against third persons, independant of any formality 
or assent of the former creditor. 

Cuando la ccsidn se opere en virtud de la ley o de 
un jricio, pucde oponcrse contra los terceros sin for- 
malidad alguna y aun independicntemente de toda ma- 
nifestacién de su voluntad por parte del acrecdor 
precedente. 


Lorsque la cession s’optre en vertu de la loi ou 
d’un jugement, elle cst opposable aux ticrs sans aucune 
formalité et méme indépendamment de toute mani- 
festation de volonté de Ja part du précédent créancier. 


167. [167.] 

The debtor is validly discharg<d if, before the assignor 
or assignee notified him of the assignment, he paid to 
his former creditor or, in the case of successive assign- 
ments, to one of the assignees against whom others have 
a better right. 

El deudor queda vélidamente liberado st, antes de 
que la cesién se haya pueste en su conocimiento por el 
cedente 0 el cesionario, faga de buena fe al acrcedor 
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anterior, 0, cit caso de cesiones multiples, al cesionario 
sobre el cual otra persona tenga wn derecho preferente. 


Le débitcuc est © vlablement libéré si, avant que la 
cession ait ¢t! portée A sa connaissance par Ic cédant 
ou le cessionnaire, il paie de boune foi entre les mains 
du précédent crcancier ou dans le cas de cessions multiples, 
entre les mains d'un cessionnaire auquel un autre a le 
droit d’étre préfére. 


168. [166.] 

Where the ownership of choses in action is disputed, 
the debtor may refuse payment and obtain his dis- 
charge by lodging the amount with the court. 

The debtor pays at his own peril, if he knows of the 
dispute. 

Where tie case is pending in court and the debt is 
due, cach party can compel the debtor to cficct payment 
inte court of the sum due. 

Ll devauur do un crédito cuya propiedad se cncuertre 
en litisioa jucde rehusar el payo, y liberarse por la con- 
signeciix de su importe en el Tribrmal. 

Pasa por su cucita y riesgo silo hace teniendo co- 
noctnsento del litigta, 

Hin case de pleito peudiente, si hubiese vencido el 
crédite: coda inert de las partes puede obligar al dendor 
a cousivrae ia suma debida 

Le débiteur d'une eréance dont la propriété est liti- 
gieuse peut cu refuser le paiement et se libérer par Ja 
consignation du montant en justice. 

Ii paic A ses risques ct p'rils, s'il le fait en ayant 
connaissance du litige. 

S'il y a proces pendant et que la créance soit exigible, 
chacune des partics pout contraindre le débiteur a 
consigner kt senime due. 


169. [167.] 
The debtor is entitled as against the assignee to the 
benefit of any defences which he had against the assig- 
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.Effets dela: 
$ion. 

. Situation d 
débiteur ce! 

. Paiement 0; 
ré de bonne 


b) Reftusal of 7 
ment and lo 
ment. 


b. Den e€ gacion 
paro y consis 
cidn. 


b. Refus de pau 
mecut) ct con: 
gnation 


¢) Defences of 
debtor. 


c. Excepciones del 
deudor. 


c. Exceptions du 
débileur céde. 


2. Transfer of ac- 
cessory rights, 
documents and 
means of proof. 


2. Transferencia de 
Ins dleseclioe ac: 
cesorios. Titulo y 
medios de pric 
ba 


nor’s claim, provided they existed at the time when the 
debtor was notificd of the assignment. 

The debtor is entitled to set off his counterclaim, 
even if it was not yet due at such time, provided said 
counterclaim has not matured at a later date than did 
the assigned claim. 

El deudor puede oponer contra et cesionario, como 
hvbiera podido oponcr contra el cedente, las excepciones 
gur le correspondicran cn cl mouiento en gite tuvo co- 
n-rcimiento de la cesidu. 

Si posce contra el cedente un crédito no exigible ain 
en quella época, puede invocar la compensacién sicm- 
pre que dicho cridito no haya vencido con posterioridad 
al crédito objeto dv la cesion. 

Le débiteur peut opposer au cessionnaire, comme 
il aurait pu les opposer au cédant, les exceptions qui 
lui appartenaient au moment ou il a eu connaissance de 
Ja cession. 

S'il possédait contre ie cédant une créance non 
encore exigihle A cette époque, il peut invoquer Ja 
compensation, pourvu que sa eréance ne soit pas de- 
venue exigible postérieurement a la créance cédde. 


170. [165.} 

The assignment of a claim includes the transfer of 
the privileges and accessory rights, except those which 
cannot be separated from the assignor’s person. 

The assignor has to deliver to the assignee the do- 
cument evidencing the debt and all existing means of 
proof and must furnish him with all information neces- 
sary to bring forward the claim. 

Interest in arrear is presumed to be transferred to- 
gether with the principal debt. 

Lacesion de ux crédito comprenide la de les derechos 
preferentes y la de todos los dere hos accesorius, salvo 
aquellos que secon inseparables de la persona del cede ute, 


Este se halla obligado a cutregar al cesioucrio oe 
titule del crédito y a suministrarle los medios de prucba 
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de que disponga, asi como los informes iecesarios para 
hacer veler sus derechos. 

Los intereses atrasados prestimese haber sido cedi- 
dos cou el crédito principal. 

La cession d’une créance comprend les droits de 2. Transfert d 
préférence ct autres droits accessoires, sauf ceux qui sont piace vail 
ins¢parables de la personne du cédant. moyens de 

Le cédant est tenu de remettre au cessionnaire = PrUY® 
le titre de créance et de lui fournir les muyens de preuve 
existants, ainsi que les renscignements nécessaires 
pour faire valoir ses droits. 

Les intér¢ts arriérés sont présumés avoir été cédés 
avec la créance principale. 


171. [169.) 

In the case of-assiguments for valuable considcration 3. Warranty. 
the assignor implicdly warrants the existence of the a) In general. 
claim at the time when the assignment is nade. 

But, unless otherwise agreed, the assignor is pre- 
sumed not to warrant the solvency of the debtor. 


In the case of gratuitous agreements the assignor is not 
even liable for the existence of the claim. 


Si la cesidn se hace a titulo oneroso, el cedente ga- 3. Garantia 
rantisa la cxistencia del crédito en cl momento de la * only smut 
transfereucia. 

No responde de le solvencia del deudor mas que 
enando se hubicra comprometido a ello. 

Cuando la cesién se realiza a titulo gratuito, el ce- 
dente no responde de la existencia del crédito. 

Sila cession a licu a titre oncreux, le cédant est garant 3- Garantie. 
de l’existence de la eréance au moment du transfert. a 

Il ne répond de la solvabilité du débiteur que Jors- 
qu'il s'y est engage. 

Si la cession a lieu a titre gratuit, le cédant n'est 
pas meme garant de l’existence de la créance. 


492.1170.) 


Where a creditor has assigned his claim in order toh) Assignment 
pay off a debt, but without mentioning the amount at Hien of paym. 
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6. Cesion a titulo de 
dacin en pago. 


b. Cession .& titre 
de dation en 
paiement. 


c) Extent of la- 
bility. 


¢. Extension de la 
garantia. 


c. Etendue de la 
farautic. 


which it shall be credited, the assignee is only charged with 
the amount which he receives froin the debtor or which 
could have received by the exercise of necessary care. 

Cuando la cesidn se hace a titulo de pago, pero 
sin indicacion de la sua que deba descoutarse, cl ce- 
sionario no estd obligado a impitar a su crédito mds 
que lo que haya recibido cfectivamente del deudor, o lo 
que hubicra podide recibir de dl practteandoe las dui- 
gencias necesarias. 

Lorsqu’une cession a cu lieu a titre de paicment, 
mais sans indication de ja somme a décompter, }¢ ces- 
sionnaire n'est tenu d’imputer sur sa créance que ce 
qu'il regoit effectivcinent du débiteur, ou ce qu'il aurait 
pu recevoir de lui en faisant les dilizences nécessaires. 


173. [171.] 

The assignor under the warranty is only liable for the 
considcration received plus interest, furthermore for 
the costs of the assignment and of the unsuccessful 
procecdings against the debtor. 

Where a claim is transferred to another person by 
operation of law, the original creditor is liable neither 
for the existence of the claim nor for the solvency of 
the debtor. 

El cedente obligado a garantizar no lo esta pare 
con cl cesionario mds gue hasta el importe de la sui 
gue haya recibido como principal y sus intcreses; debe 
tambiéu los gastos de la cesién y cuantos hayan orig: 
nado las diliqencias judiciales infructuosas contra ce! 
deudor. 

Cuando la cesion tiene lugar en virtud de la ley, el 
acreedor precedente no cs qaraitte int de la existeucia 
del crédita it de la solvencia del deudor. 

Le cédant obligé a garantie n’est tenu envers Ie 
cessionnaire que jusqu’A concurrence de li somme 
qu'il a regue, en principal ct intércts; il doit, en outre, 
les frais de la cession et ccux des poursnites infructueuses 
contre le débiteur. 
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Lorsque Ja cession a licu en vertu de Ja loi, le pré- 
cédent er¢ancier n’est garant ni de l’existence de la 
créance, ni de la solvabilité du debitcur. 


174. (172.] 


' Any special provisions governing the assignment of 


choses in action are not affected hereby. 
Resérvanse las reglas especiales a que la ley sonete 
la cesiéii de ciertos derechos. 
Sont réservées les régles spéciales auxquelles Ja loi 
soumcet Ja cession de certains droits. 


175. [173-] 

A person who promises to a debtor to assume his debt 
is bound to discharge him therefrom cither by satis- 
fying th creditor or by substituting himself for the 
former debtor with the creditor’s consent. 

The debtor cannot compel the assuming party to 


carry out this obligution as long as he faiis himself to 
perform the obligations imposed on him by the assump- 
tion agreement. 

The original debtor can, where the assuming party 
fails to discharge him, demand security from such pariy. 


La proitesa hecha a un deudor de responder de sit 
deuda obliga al que se comproticte allo aliberar a aguel, 
bien pagando al acreedor, bien cargando sobre si la 
deuda con el cousentimicnio de éste. 

El que echa sobre st la deuda no puede ser obligado 
por el c-udor a que ejecute su comprottisa hasta tanto 
que est) tino no haya cumpldo con él sus obligeciones 
derivadas del contrato de transferencia de deuda. 

El antiqno deudor qué no haya sido liberado pucde 
exigir seguridades al inucwvo, 

Ia promesse faite 4 un débiteur de reprendre sa 
dette oblige le reprenant a le libérer soit en payant 
le créancier, soit en se chargeant de la dette du con- 
Sentement de celuc-ci. 
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IIT. Specia! aro: 
sious. 


TH. Rewlas espe. 
Jes que se re- 
van. 


TET. Reales spec: 
les reservees. 


B. Assumption 
obdligauions. 

I. Debtor and & 
suming party 


B. Sictitucion d 
dewdor. 

I. Antiguo y nu 
deucdor. 


TB. Reprise de 
dette 

1. Debiteur et 
prenuant, 
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EXHIBIT 6--SWISS CODE OF OBLIGATIONS (CO), ARTICLES 12-15 
ANNEXED TO AFFIDAVIT OF WERNER DE CAPITANI 


2 & 


El contrato concluido entre ausentes produce sis Ul. Tiempo al cual 

* Se remonlin .O% 

efectos desde el momento en que se expide la acepta- efccios de an cen: 

cidn. Si no se necesita una aceptacién expresa, los efec- ll a aan 
tos del contrato crrancan del momento del recibo de 


la oferta. 


Le contrat conclu entre absents déploie ses effets _ ee se ag eae 
dés le moment oi: l’acceptation a été expédice. pea Sin cone 

Si une acceptation expresse n’est pas nécessaire, rat entre ab- 
les effets du contrat remontent au moment de la récep- i ke 
tion de l’offre. 

11. 

Contracts are valid without apy special form unless B. Form of con- 
the law provides otherwise. L Resuiements 

In the absence of a contrary provision concerning the — and bearing in 
bearing and effect of a legally prescribed form, its Sree 
observance is a condition of the validity of the contract. 

La valides de los contratos no puede subordinarse 8. oe de los con- 
ala observancia de cualquier forma particular mds que 1. Regia general. y 
en virtud de wa prescripciéu especial de la ley. ig ai dg 

A falta de disposicién contraria sobre el alcance y 
los efectos de la forina prescrita, el contrato no es uG-. 


lido sino cuando se haya observade dicha forma. 


La validité des contrats n’est subordonnée a l’obser- B. Forme des 
vation d’une forme particuliére gqu’en vertu 4’ coneets 
va n ne forme particulitre qu’en vertu d'une pres- |, Regie générale 
cription spéciale de la loi. et portée des 
, o og: ce i fonnes pres- 
A défaut d’une disposition contraire sur la portée et rites. 
les effcts de la torme prescrite, le contrat n’est valable 


que si cette forme a été observeéc. 


12. 

Where a contract must bv law be in writing, every alte- IL. Written form. 
ration thereof must also be in writing, except supplemen-  *’ Heat : 
tary non-essential provisions which do not contradict 4) Iseanng. 
the instrument. 

Cando la ley exija que un coitrate se redacte por Ul. Forma escrita. 

Q : 1 Re 1. Forma requerida 
escrito, dicha reala se aplica tanbisén a todas las imo- por la Ley. 
dificaciones del coutrato, fuera de las estipulaciones % 54 tance. 
complementarias y accesorias que no se hallen en con- 
tradiccién can el acto, 
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Hi Forme dere: Lorsque Ja loi exige qu'un contrat soit fait en la 
1. Forme requise forme écrite, cette régle s’applique également a toutes 
é Score, les modifications du contrat, hormis les stipulations 

complé:mentaires et accessoires qui ne sont pas en con- 


tradiction avec l’acte. 


; 13. 
b) Requirements. A contract which must by law be in writing must bear 
the signatures of all persons whom it is intended to bind. 
In the absence of legal provisions to the contrary, 
letters and telegrams are considered as being in wri- 
ting, provided they bear the signature of the persons who 
enter into obligations. 

b. Sus elementos. El contrato para el cual la ley exija la forma escrita 
deberd hallarse firmado por todas las personas a las cua- 

fzs imponga alguna oblizactén. 

Cuando la ley no dispone otra cosa, toda carta o 
telegrama equivale a la forma escrita, siempre que la 
carta o cl original del telegrama contenga la firma de 
las partes que se obligan. 

b See Elements, Le contrat pour Iequel Ja loi exige la forme écrite doit 
étre signé par toutes les personnes auxquelles il impose 
des obligations. . 
Si Ja loi n’en dispose autrement une lettre ou un 
télégramime équivaut A la forme écrite, pourvu que la 
Jettre ou l’original du télégramme porte la signature des 
parties qui s’obligent. 


14. 
c) Signature. The signature must be written personally. 

Mechanically produced facsimiles of an autographic 
Signature are only decmed sufficient where their use is 
customary, especially in the case of the signature of securi- 

ties to be issued in large numbers. 
The signature of a blind person is only binding upon 
him if it is authenticated, or if there is proof that he 
“knew the contents of the instrument when signing it. 


eC Fie. La firma debe hallarse escrita de la propia mano del 
que se obliga. 


I+ 


La que proceda de algun medio mecanico no se ten- 
dré por suficieiite mds yite en los negoctus en que cl uso 
la admita, en especial cuando se trata de firmar titulos 
de valor expedidos en niimero considerable. 

La firma de los ciegos no les obliga sino cuando se 
legaliza debidan:er:te, o si se demitcstra que conocian el 

texto del contrato en cl momento de firmarlo. 


La signature doit étre écrite 4 ia main par celui qui 
s’oblige. 

Celle qui proctde de que!que moyen mécanique n’est 
tenue pour suffisante que dans lcs affaires ot elle est 
admise par l’usage, notamment lorsqu'il s’agit de signer 
des papiers-valcurs émis en nombre considérable. 

La signature des aveugles ne les oblige que si elle” 
a été diment Iégalisée, ou s'il est établi qu’ils ont connu 

le texte de l’'acte au moment de signer. 


% 

Subject to the legal provisions relating to bills of d) Substitutes 
exchange, a person who is unable to sign is authorized oe 
to substitute for the signature an attested mark oer a 
public authentication. 


Se permite a toda persona que no pueda firmar sus- @. Seiales en sus: , 
Ser, ws . tucioén de la fi 
tituir su firnia por una seal hecha a mane, debidamente a 
legalizada, o por un destimonio auténtico; resérvanse 
las disposicionces coucernientes a ia letra de canibio. 


Il est permis & toute personne qui ne peut signer de d. Marques pou 
: i 5 | : . vant reriplace 
remplacer * signature par une marque a la main, du- la signature. 
ment légalisée, ou par une attestation authentique; sont 
réservées les dispositions concernant Ja lettre de change. 


16. 

Where the parties to a contract for which the law 2. Form stipulate | 
requires no special form have stipulated to use a special 7 ae 
form, <thcre is a presumption that they shall not be 
bound» [they shall not be bound by the contract] until 
the special form is complied with. 
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ry <0 
EXHIBIT 7--SCHOENENBERGER/JAGGI, GENERAL INTRODUCTION 


ANN. 70-72 AD ART. 13 CO, FP. 568-569 ANNEXED 
TO AFFIDAVIT OF WERNER DE CAPITANI 


ao 
wv? 


Die Entstehiung der Obligationen durch Vertrag 


jede dieser Urkunden braucht von allen Partnern unterzeichnet zu werden; well 
aber hat jeder Partner cine Urkunde zu unterzcichnen, Sodann mufi cin -lustause® 
der Uruniden stattfinden (BGE 30 Il 262 ff.1: Jede Urkunde mui vom Unterceica- 
ner in Erkiirungsabsicht (N 49 £.) dem (oder deny andern Partner(n) abgesenca 


werden und diesem (oder diesen) zugehen. Der Austausch als solcher Lraueht nich: 
verurkundet zu werden. 


rat 


unterzeichneten Exemplars belezt zundchst dessen Zugang (und damit den Erklarunz-nii'ea . « 
Unterzcichners). Zugleich bildet er cin Indiz, nicht aber den vollen Beweis, fir den Austaz: : 
(also auch fiir die Absendungy cines Gegencsemplats). 


Sein Beweis ist mit irgendwelchen Mitteln mézlich. Der Besitz cines vor Vertraz-zezr +s 


Ungeniigend ist natiirlich die bluGe Futgegennahme ciner vom Vertregsgeg 1 

unterzeichneten Urkunade. ohne Verurkundung der eigenen Zustimmung ‘GCE 
92 IT 103). 
— Die mehreren Urkunden brauchen nicht gleich zu lauten, sondern kénnen. » + 
bei Briefen iiblich. rerschieden gefaht sein, als je eigene Erlclarung des Absender-. 
Wohl aber mu jeder Brief den gesamten formbediirftigen Inhalt des Vertrazt 
(N 14) verurkunden, also auch den Inhalt der (abzugehenden oder schon alge: - 
henen) Gegenerklirung zum Inhalt der cigenen Erklirung erheben; sud die: 
jedem Brief umschriehenen Vertragsinhalte miissen, wie allgemein bei Antreg u: 3 
Annaline (N 66), miteinander iibereinstimmen (N 46 zu Art. 3). Diesen Erforde: 
-nissen geniigt der zweite Brief. die Annalhme, schon dadurch, daB er auf den Invck 
des Antrages verweist (N 149 ff. zu Art. 1) und auBerdem die Zustimmung ce: 
Annehmenden festhalt (N5¢zu Art. 3). 


bb) Erst recht zulissic, weil von der Grundform (N 64) weniger stark abv +i: 
chend, ist der von Gesetz nicht erwihnte Austausch von Vertragsdoppeln unter 
Anwesenden oder Abwesenden. Er unterscheidet sich vom Briefweehsel dadurck. 
daft die ausgetauschten Urkunden nicht selbstiindig gefaht sind ("s Erkiiruns je 
eines Absendcrs, N 63). sondern gleich lauten und somit zu einer gemeins. ea 
Erklirung dienen (N 168 2u Art. 1). Es geniigt, wenn jede Partei nur cin Do spe: 
unterzeichinet (DBGB § 120 Abs. 2 Satz 2) und wenn dieses dem Partner zucelt 
oder ausachindigt wird (siehe aber N 74). Der Austausch ist chenso unerliblich 
wie bei Briefon (NGE 17. 301: 20.136; 501) 282 ff.). 


deme 


ce) Der Telegrammuwyechsel komt bei formbedirftigen Vertrigen kaum je 


mals vor. Abs. 2 erwahint ihn nur deshalbh, weil das Vorbild des Gesetzgebers auch 


die vertraglich vorgeschene Schriftform ciabezos (N 58). Fir solche Fille kans 
Abs. 2. trots seiner Bescliriinkung auf dic gesetzlich vorgeschriebene Form (X 3), 
analog angewendet werden (\rt. 16 Abs, 2). 


Beim Weehsel von Telegranunen werden nicht Urkunden befordert, sondern in Urkurde: 
faSbare Siunechalte. Jeler Vinpfanger erhalt cine vom Telegraphendiconst erstellte Urkurts 
dic nicht die Unter-chrift’ des Abo odees tragt. Jeder Absender fertict nur ein Orizinaltdecrare 
aus, das in Abs.2 aly cdufgabedepesche> beceichnet wird. Falls cr dieses Schriftstuck (eizes- 


AOS 


Einzely e Anwendung-falle der Schriftform Art. 13 


bindig) unterschreibt (was telegraphenrechtlich nicht erforderlich ist), sa ist semaS& Abs. 2 dic 

“Schriftform erfullt; dics obwohl der Empfanger die Unterschrift nicht 2a Gesicht bekommt. Das 
Originaltelegraintr, wird von der Aulgabestclle wenigstens wahrend 12 Monaten autbewahrt. 
Vib.end dieser Frist kannen Absender vad Empfanger davon Einsicht nehmen und beglaubigte 
Unterschriften verlancen, was dem Absender gestattet, dic Erfillung der Form zu beweisen, und 
dem Eanpfiinger erlaubt, diese nachzupriifen. Der Absendcr kann in das Orizinaltelegramm cine 
amtliche Beglaubigunz seiner Untersehrift aufnehmen und diese befordern lassen; das ist je- 
doch zur Erfiillung der Form nicht notwendig (vgl.zum Ganzcn: Telegraphen- und Telephon- 
verkehrsgesctz von 1922, Art.15; Telegraphen-VO von 1934/69, Art. 13 und 10; AS 1969, 671). 


Im Telexverkehr gibt es keine (der Unterzeichnung fahige) Aufgabedepesche 
(N71), so dafd die Erfiillung der Schriitform unmdglich ist. 


d) Der Vorbehalt anderer Bestimmungen. Auf Vertrige. dic als Ausweis 
fiir cine Eintragung in das Schiffsregister oder in das Luftfahrzengbuch dienen, ist 
Abs. 2 nicht anwendbar (BG tiber das Schiffsregister, Art. 32 und +1; BG uber das 
Luftfahrzeugbuch. Art. 7}. Vel. auch N 84. 


AuBerdem setat Art. 226¢ den Erhalt cines ebeidseitig unterzeichneten Vertragsdoy pels vor- 
aus. Das kann aber — da der eineehligige Art. 226a fir die eschriftliche Porm» hein Doppel 
fordert — nur folzendrs bedeutcen: Die Frist des Art. 226 beyinnt erst dann z1 lauien, wenn 
eine Ausfertigung des Vertrages (cDoppcls), dic der Kaufer vom Verkaufer erbalt, nicht nur von 
diesem unterseichnet wurde, sondern auch vom Kaufer (und zwar offernbar schon vorher, als An- 
trag des Kaufers). Fir den formgiltigen Abschluf des Vertrazes (unter Vorbehalt des Rechtes 
des Kiufers, auf den Vertrazsabsechlufi zu verzichten), inshesondere fir die Pindung des Verkau- 
fers, ceniigt schon der Austausch auch nur cinseitic unterzeichneter Doppel CN 64; a. M.: Storer, 
Kommentar zum BG ither den Abzahlungs- und Vorauszahlungsvertrag, Basel 1963, 62°. 

Denkbar sind ferner (vom Gesctz nicht ausdriicklich vorbehaltene) Formvorseluiften, die 
in Abweichung von Abs.] die Unterzeichnuung mehrerer Vertragsurkunden durch all) Partner 
verlangen. Solche Bestimmunzen gibt «5 sher nicht. Die Vorsehrift, dafs jede Partei des Heuer- 
vertrages Anspruch auf cine Ausfertigung des Vertrages hat (Seeschiffahrtsgesetz, Art. 69), 
ist nicht eine Giiltickeits-, sondern cine Verurkundungsverschrift (N 107 zu Art. 11). 


Hi. Die in Art. 13 nicht vereeeclien Fille der Schriftform 


1. Beim einseitizen Sel) vertrag (N LIE au Art. 1) stellt sich zuerst die 
Frage nach dem 


a) Umfang des Formzwanges: Unterliegt cinzig die Verpflichtungserkli- 


rung der Form oder der ganze Verirag, also auch die (in der Zustimmung sich er- 
schopfende) Gegenerklirung? Diese Frage wird nicht durch Art. 13 beantwortet, 
sondern durch dic hetreffenden Formverschriften. welche durchweegs cinzig die Ver-: 
phlichtungserkladrune der Schriftform unterwerfen. Formbediiiftie sind: nur die 
<Birgschafts (Art. 1931 und das «Schenkungsversprechens (Ari. 243), nicht der 
gesamte Biirgschafts- oder Schenkunesvertrag; die Verpflichtung zur Konkurrens- 
enthaltung (Ait. 310), die Ahiienzeichnung (Art. 632), die Erkiarime des Beitritts 
in cine Genossenschait (Art. 810). nicht auch die Zustimmung des Arbeitgehers, 
die Annahme der Zeichrung esucwart N18 zu Art. 632) oder die allenfalls not- 


wendige AufnalineerkLiung der Geno-sensehaft. 


A dee 


a) 


AFFIDAVIT OF GERALD E. ROSS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ALAN B, MILLER, as Trustee in 
Bankruptcy of AMERICAN IBC CORP., 


Plaintiff, ; 7h Civ. 3714 
: (a. PF. Fe.) 
-against~ : 


WELLS FARGO BANK INTERNATIONAL CORP.,: AFFIDAVIT. ° 


Defendant. 


STATE OF NEW YORK 
SS.: 
COUNTY OF NEW YORK 


GERALD E. ROSS, being duly sworn, deposes and says: 


1. I ama member of the bar of this Court and am asso- 
ciated with the firm of Dunnington, Bartholow end Miller, attor- 
neys for defendant, Wells Fargo Bank International in the above- 
captioned action. I am familiar with the facts and cixcumstances 
of this matter. I make this affidavit as part of defendant's 
response to the inquiry of this Court respecting the applicabil- 
ity of Swiss Law to the rights of Swiss Credit Bank in the pro- 
ceeds of a foreign exchange contract enterea into by Plaintiff 
and by Swiss Credit Bank, which matured on November 19, 1975 and 
is in issue in this action ("the second forward foreign exchange 


contract”). 


2. This case was tried berore Honorable Milton P. 
Pollack on May 21 and May 22, 1975. Post-trial briefs and reply 
briefs were submitted by both parties on July 8, 1975 and Septem- 


ber 17, 1975. On November 17, 1975 Judge Pollack's law clerk 


called Charles L. Stewart, Esq., the member of this firm who is 
in charge of this matter, and relayed the following questions 
which the Court wished to have answered by each party: 

(A) Would a Swiss court apply Swiss law to deter- 
mine if a third party could obtain an interest superior 
to that of Swiss Credit Bank in the dollar proceeds of 
the second forward foreign exchange contract after 
August 29, 1973? 

B) Under Swiss law, could a third party have ob- 
tained an interest in the dollar proceeds of the second 
forward foreign exchange contract superior to that of 
Swiss Credit Bank after August 29, 1973? 

3. Upon receipt of these questions I communicated with 
Dr. Beat Kleiner, an attorney in Zurich who is an expert on Swiss 


banking law. I arranged to meet with him later in the week to 


obtain his opinion regarding the questions posed by the Court. 


Dr. Kleiner is the general counsel of Swiss Union Bank, one of 

the three largest banks in Switzerland. He is also on the faculty 
of the University of Saint Gallen, in Switzerland, where he lec- 
tures on banking law. He has written extensively on banking 
questions. He has published a learnec dissertation on security 
agreements, guaranties and related questions concerning Swiss 
banks' rights in property of their debtors. Dr. Kleiner was 
4ntroduced to us and recommended very highly as an expert on the 


questions posed by the Court in this matter. 


4, Imet with Dr. Kleiner at his office in Zurich on 
Friday, November 21, 1975 and consulted with him about the avove 


questions, He gave me his oral advice and agreed to draft a 


written opinion which was subsequently delivered to us and is 


attached to this affidavit. 


5. Dr. Kleiner's unequivocal conclusion, as is set 


forth in detail in the attached opinion, is that Swiss law does 
apply to the questions posed by the Court and that under Swiss 
law no third party could have achieved a right superior to that 
of Swiss Credit Bank in the proceeds of the second forward 
foreign exchange contract so long as and to the extent that AIBC 
was indebted to it. 


6. We had previously consulted with Professor Kleiner 
with respect to other questions which could have arisen in this 
case. In connection with that consultation he had been supplied 
with a set of documents relating to the second loan transaction 
and also with a short memorandum summarizing those documents. 
Dr. Kleiner has attached the memorandum and the documents to his 
opinion. Since that consultation took place prior to the trial 
of the case the documents did not bear trial exhibit numbers. 
However, all the documents referred to by Dr. Kleiner, with four 
exceptions, were admitted into evidence at the trial of this 
matter as follows: 


Documents Attached to Dr. Kleiner's Trial Exhibit 
pinion Desisenation 


omens =eatacenatnnane, 


(1) May 15, 1973 -- Letter from 
Silverston (American IBC) to Wells Plaintiff's Exhibit 
Fargo, with four enclosures. No. 9 
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(2) May 15, 1973 -- Swiss Credit 
Bank form confirming sale of dollars See, Plaintiff's Exhi- 
in exchange for Swiss francs on Novem- Bit Ho. Se 
ber 19, 1973, the dollar proceeds to (Paragraph 31) and 
be sent to Wells Fargo. Exhibit No. 9 


(3) May 15, 1973 -- Swiss Credit See, Plaintiff's Exhi- 
Bank form confirming spot sale of Swiss Dit No. 52 
francs for dollars to be deposited at (Paragraph 34) 
United California Bank. and Exhibit No. 9 


(A) My 16, 1975 - United Cali- 
fornia Bank confirmation form confirming 
that it will pay time deposit to Swiss Plaintiff's Exhibit 
Credit Bank on November 19, 1973. No. 40 


(5) June 15, 1973 -- Letter from Plaintiff's sxhibit 
Silverston to United California Bank. Ho. lz 


(6) June 19, 1973 -- Letter from 
United California Bank to Swiss Credit Plaintiff's Exhibit 
Bank (Vollenweider). No. 40 


(7) June 25, 2973 -- Letter from 
Swiss Credit Bank to United California Plaintiff's Exhibit 
Benk. No. 40 


(8) July 16, 1973 -- Telex from Plaintiff's Exhibit 
United Cal’ fornia Bank to American IBc. No. 40 


(9) July 16, 1973 -- Telex from Plaintiff's Exhibit 
American IBC to United California Sank. No. 40 


(10) July 16, 1973 -- letter from 
H. H. Walker (American IBC) to United Plaintiff's Exhibit 
California Bank. No. 40 


(11) July 18, 1973 -- Telex from 
United California Bank to Swiss Credit Plaintiff's Exhibit 
Bank. No. 40 


(12) August 29, 1973 -- Telex Defendant's Exhibit 
from Swiss Credit Bank to American IBU, Letter Z 


Affidavit of Gerald EF. Roses 


(13) August 29, 1973 -- Telex Plaintiff's Exhipdit 
from American IBC to Swiss Credit Bank. No. 19 


(14) December 5, 1973 -~ First 
telex from Swiss Credit Bank to Wells 
Fargo Bank stating that $1,046,894.05 Defendant's Exhibit 
was paid to Wells Fargo in error be- Letter N 
cause funds were assigned to Swiss 
Credit Bank by American IBC, 


(15) December 7, 1973 -- Telex 
from Wells Fargo to Swiss Credit 
Bank. (Mistakenly described as Defendant's Exhibit 
December 5, 1973 telex) letter P 


(16) December 7, 1973 -- Telex Defendent's Exhibit 
from Swiss Credit Bank to Wells Fargo. Letter 6 


7. The two documents numbered (2) and (3) above reflect 


the transactions referred to in the noted exhibits but were not 


themselves introduced. In addition, there are two documents 


which had not been supplied by us to Dr. Kleiner which are re- 
ferred to in his opinion and copies of which are attached thereto. 
These also were not admitted in evidence in the trial of this 
care. One is the Swiss Credit Bank signature card executed by 
American IBC in 1971 when it started its banking relationship 
with Swiss Credit Bank. The second document is a printed form 
containing, among other things, Swiss Credit Bank's "general 
conditions" of dealing with its customers, which the customer 
agrees to by executing the signature card document. Dr. Kieiner 
obtained these documents directly from Swiss Credit Bank. In 
November of 1974, defendant served a subpoena duces tecum on 


Swiss Credit Bank requesting all documents relating to American 


Pe RS RP AEs CU RO A AOS IN A SEN IA RN ITC A ARTE NON A NN NEP. SE TET ANE AT TER 


Affidavit of Gerald E. Ross 


IBC, The signature card was clearly called for by this subpoena. 
Swiss Credit Bank, through its New York counsel, provided us 
with a substantial number of documents, including the general 
conditions document referred to in the signature card, which we 
were advised were all of the documents in Swiss Credit Bank's 
possession, custody or control relating to American IBC, The 
signature card was not included in these documents. The signa- 
ture card document itself is routine. Without the signature 
card, the "general conditions" statement is meaningless and for 
that reason it was not introduced into evidence by defendant. 

The signature card contains a provision that the signatory, 

the customer of Swiss Credit Bank, agrees that its relationship 
with Swiss Credit Bank will be governed by the general conditions 
of that Bank. Two provisions of those general conditions are 
referred to by Dr. Kleiner and his decision is based in part 

upon those provisions, one of which provides that Swiss law will 
apply to all relations between American IBC and Swiss Credit 

Bank and the other of which states that Swiss Credit Bank has 4 


continuing lien on all property of American IBC. 


New York, New York 
December 15, 1975 el rf 
“a “ie aA /4/ “4 
Gera g 


Sworn to before me this 15th day 
of December, 1975. ail 
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OPINION OF DR. KLIENER SWORN TO NOVEMBER 26, 1975 
DOr.iurm. SEAT KLEINER 


PMIVATOOZL IT FUP | ANKRECHT 
AM DER HOCHSCHULE ST GALLEN 


AFFIDAVIT 


Opinion 


1. a) I studied law at the university of Zurich and finished 
those studies in 1954 with the doctors degree (doctor iuris 
utriusque). I have been admitted to practice law in the canton 
of Zurich in 1956. I am inhouse counsel for Union Bank of 
Switzerland, one of the three largest Swiss banks ,cince 1956 
and since 1974 I am the head of the legal department of this 
bank. 


‘b)- Since 1967 I lecture banking law at the Saint Gall 
Graduate School of Economics, Business and Public Administration. 
1971 I achieved my "Habilitation" which makes me eligible to 
become a full Professor. I presently hold the position of a 
"Privatdozent". I qualified for that by submitting a inaugural 
dissertation on the subject of bankguarantees. I published 
several books and articles, a list of which are attached as 


exhibit A. 


rae I am rendering this opinion at the request of Mr. Gerald 
Ross of Dunnington, Bartholow & Miller, Attorneys at Law, 161 East 
42nd Street, New York, N.Y. 10017, attorneys for Wells Fargo Bank} 


International. 


3. For the purpose of this opinion I have reviewed the "summary 
of Documents sent to Dr. Kleiner", a copy of which is attached as 
exhibit B as well as the documents described therein. I have also 


reviewed copies of the signature card of American IBC Corporation 


Sworn to November cab, lilo 
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for Swiss Credit Bank, dated August 18, 1971 and Swiss Credit 
Bank's General Conditions which is referred to in the signature 
card, documents which have been handed to me by two officers of 


Swiss Credit Bank and which are attached as exhibit C. 


4. I have been asked to give advice with respect to the 
relations between American IBC Corporation ("AIBC") and Swiss 
Credit Bank ("SCB") in the period of August 29, 1973 through 
November 19, 1973, particularly SCB's rights in the proceeds of 
a forward foreign exchanye contract, dated May 15, 1973 with 
respect to an amount of US$ 1,046,894.05 resp. SFr. 3,182,557.92 
which matured on November 19, 1973 ("second foreign exchange 


contract"). 


The questions which have been asked of me are as follows: 


A. Would a Swiss court apply Swiss law to determine if a third 


party could obtain an interest superior to that of Swiss Credit 
Bank in the dollar proceeds of the second forward foreign exchange 


contract after August 29, 1973? 


B. Under Swiss law, could a third party have obtained an in- 
terest in the dollar proceeds of the second forward foreign 
exchange contract superior to that of Swiss Credit Bank after 


August 29, 1973? 


5. a) On August 18, 1971 AIBC went into a banking relationship with 
SCB and signed the signature card (Exh. C 1). According to the text 
of such signature card AIBC declared and SCB agreed that the Bank's 
General Conditions, especially the clause on Applicable Law and 
Legal Domicile (Article 14) shall apply to the relationship 
between the two parties. These general conditions state that they 


are intended to regulate the relationship between the bank and 


its clients. This means that the whole relationship, namely all 
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the present and future transactions are governed by those con- 
ditions. Art. 14 of those conditions provides that ail relations 


between client and bank are subject to Swiss law. 


It is customary for Swiss banks to enter into agreements 
such as described above and such agreements are valid and 


enforceable under Swiss law. 


b) Therefore, the account relationship between AIBC and SCB 
as well as the second foreign exchange contract are governed by 
Swiss law including all questions regarding SCB's right to 
compensate itself for amounts owec to it by AIBC from funds 
owed by it to AIBC. During the relevant period AIBC owed sub- 
stantial sums to SCB and SCB was obliged to deliver the above 
mentioned amount of Dollars to AIBC at: the maturity date of the 
second foreign exchange contract. Both these claims are governed 


by Swiss law. 


Swiss law also governs all questions regarding the position 
of SCB against AIBC and any new creditor under meventual assign- 
ment by AIBC to a third party of AIBC’s claim against SCB .ith 
respect to the proceeds of the second foreign exchange contract 
(Sch6nenberger/Jaggi, Ziircher Kommentar zum OR, N 375 ff., insbes. 
379; BGE 65 II 83 f£.). The same applies with respect to the position 
against any pledgee (SchGnenberger/Jaggi N 355; Oftinger, Ztircher 
Kommentar, N 110 System. Teil Fahrnispfandrecht; Schnitzer JPR, 

3. Auflage, Basel 1950, S. 586). 


ANY DOSSibi ity Cor a) thira party to obtain rights in the 
proceeds of the second foreign exchange contract by operation of 
law, such as "Arrest" and "Pfadndung" which I understand to be 


equal to provisional and final attachment under U.S. law is 


governed by a Swiss special law, called “Schuldbetreibungs- und 


Konkursgesetz" dated April 29, 1920. 
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Therefore, a Swiss court would apply Swiss law to determine 
if a third party could obtain an interest superior to that of SCB 
in the dollar proceeds of the second forward foreign exchange 
contract 1973 after August 29, 1973. 


6. Relevant for the answer to the second question are the claim’ 
by AIBC against SCB with respect to the proceeds of the second 
foreign exchange contract and the claim of SCB against AIBC with 


respect to the debit balance in the current account. 


a) According to Art. 271 of the above mentioned law dated April 
29, 1920 a third party may attach assets owed to its debtor if such 
debtor has no domicile in Switzerland. For this purpose the creditor 
has to satisfy the court that he has a prima facie claim. Such an 
attachment may be made final if the creditor gets a judgement. Any 


creditor of AIBC had, therefore, the possibility to attach assets 


of AIBC with SCB. However, such attachment would have been 


ineffective with respect to the proceeds of the second foreign 


exchange contract to the extent that AIBC was indebted to SCB. 


According to Art. 8 of the general conditions governing the 
relations between SCB and AIBC the Bank had a right of lien on ali 
assets whether in its own custody or placed elsewhere for clients’ 
account. The claim of AIBC against SCB with respect to the proceeds 
of the second foreign exchange contract had to be considered as an 
asset in the custody of SCB. Accor:iing to Swiss law a claim against 
a party may be pledged in favour of such party (Oftinger, Zurcher 
Kommentar zum ZGB N 16 zu ZGB 899; BGE 36 II 555 und 42 III 453). 
Due to this lien any attachment would have been ineffective to the 
above mentioned extent as SCB had with that lien a claim superior 
to that of any third party under an attachment (SchKG 106; Fritzsche, 
Schuldbetreibung und Konkurs, 2. Auflage,Ztirich 1967, S. 225-2.) 
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Even if SCB would not have had such lien, any attachment 
with respect to the proceeds of the second foreign exchange 
contract would have been ineffective to the above mentioned 
extent as even in case of an attachement a set-off may be 
effected, this according to the practice of the Swiss Federal 
Court (BGE 95 II 235 ff, esp. 240). The set-off is regulated by 


Art. 120 of the Swiss code of obligations which reads as follows: 


"In the case of money debts or other claims of identical 
character being mutually owed between two parties, either 


party may set off his claim, if both claims are due." 


This provision requires that both claims be due. It is, however, 
a well established theory (v. Biren, Schweizerisches Obligationen- 
recht, Ziirich 1964, S. 483 £; Guhl , Das Schweizerische Obliga- 
tionenrecht, 6. Auflage, Ziirich 1972, S. 265) that the wording of 


such provision is wrong and that this requirement relates only 


to the claim by the party which effects the set-off, in our case 
the claim of SCB against AIBC. As SCB was according to its general 
conditions Art. 12 at any time allowed to terminate business 
connections and, therefore, to declare its claim gainst AIBC under 
the current account to be due, it was in the absolute discretion 
of SCB to fix the due date of such claim. The debt of the party 
which effects the set-off, in our case the debt of SCB against 
AIBC, must not be due but only be payable. An obligation may be 
fulfilled before due date, if there was no agreement to the 
contrary. Art. 81 of the Swiss Code of Obligations reads as 


follows: 


"The debtor may discharge his obligation before the due date, 
unless a different intention appears from the terms of nature 


of the contract or the circumstances. 


The debtor is not, however, entitled to deduct a discount, 


unless there is some agreement or custom to the contrary.” 
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In our case there was no express agreement of this nature and no 
element which could lead to assume an implied agreement excluding 
an earlier payment. There was no interest on the side of AIBC 
which excluded an earlier payment by SCB. Therefore, SCB was at 
any time of the relevant period able to declare the overdraft as 
due and payable and was allowed to make payment under the forward 
contract No. 2 at any time during this period and, therefore, in 

a position to set off at any time and even before November 19 
within the relevant periou, this making any attachment ineffective 


to the extent mentioned above. 


b) If AIBC in breach of contract would have assigned its claim 
against SCB with respect to the second foreign exchange contract 
to a third party, SCB would still have been in a position to set 


off even against such third party. Art. 169 of the Swiss Code of 


Obligations reads as follows: 


"The debtor is entitled as against the assignee to the benefit 
of any defences which he had against the assignor's claim, 
provided they existed at the time when the debtor was notified 


of the assignment. 


The debtor is entitled to set off his counterclaim, even aft Lt 
was not yet due at such time, provided said counterclaim has 


not matured at a later date than dia the assigned claim." 


The counterclaim of the debtor, in our case the claim of SCE 
against AIBC, could according to Art. 12 of the General Conditions 


be made due at any time before November 19, 1973. 


The same applies to a pledge in favour of a third party (Oftinger, 
Ziircher Kommentar zum 2GB N 32 zu ZGB 906). 
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c) There are no other possibilities of a third party to obtain 
any rights in the proceeds of the second foreign exchange contract 
apart from those mentioned above. Therefore, under Swiss law a 
third party could not have obtained an interest in the dollar 
proceeds of the second forward foreign exchange contract superior 
to that of SCB to the extent that AIBC was indebted to SCB after 
August 29, 1973. 


Zurich, November 26, 1975 


Beat Kleiner 
Swiss CONFEDERATION 
CANTON AND CITY OF Z0RICH 
CONSULATE GZHERAL OF THE 
YRITLS S.ATLS OF AMERICA 
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Artikel: 


1959 


Ein Diskussionsbeitrag zur deutschen Aktienrechts- 
reform. 


NZZ, 1959, Nr. 387, 9.2.59 


"Kontokorrentvertrag" und "Girovertrag" in Handbuch 


des Bank-, Geld- und Borsenwesens der Schweiz, 
2. Auflage, 1964 


Verarrestierung und Pfandung von Guthaben des Schuld- 
ners, die auf den Namen von Drittpersonen lauten. 


SJZ, 1965, 37 ff. und BlSchKG, 1966, legff. 


Bankdepot - auswdrts liegende Titel und deren Pfan- 
dung bezw. Verarrestierung 


S32, 1966, 211ff. 


Bankgeheimnis und internationale Rechtshilfe 
NZZ, 1969, Nr. 290, 15.5.69, 25 


Die Neufassung der Bankgesetzgebung in den USA 
Nzz, 1976. Hr. 404%, 25.10.70, 13 


Das Bankgeheimnis in der Schusslinie in Kleiner/Hauser/ 
HOhn: Des schweizerische Bankgeheimnis, Bern, 1972, 
Paul Haupt. 


Automation und Mikrofilm im Bankgeschaéft aus der Sicht 
des Juristen. SJZ 69, 146 ff. 


Aktuelle Probleme der Bankengesetzgebung (Rdaumlicher 
Geltungsbereich der bankengesetzlichen Bestimmungen uber 
die Geheimhaltpflicht und Gegenrecht nach BaG 3 bis) in 
Schweizer Banken in der Welt von morgen, Bern, 1975, 
Paul Haupt. 


Informationspreisgabe der Bank aus eigenem interesse in 
Festschrift Johannes Barmann, Miinchen, 1975, C.H. Beck'sche 
Verlagsbuchhandlung. 
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Bucher: 


Die Gemeinschaft der:-Tarifparteien. Dissertation, 
Zurich. 1954 


Girovertrag - Der Auftrag an die Bank zur Besorgung 


des Zahlungsverkehrs, Ziirich, 1960, Polygraphischer 


Verlag AG 


Die Allgemeinen Geschaftsbedingungen der EBanken. Giro- 
und Kontokorrentvertrag, Zurich. 1964, Polygrapnischer 
Verlag AG (als zweite Auflage der obgenannten Arbei 1; 
vergriffen 


Bankgarantie - Die Abgrenzung der Garantie von der 
Burgschaft und anderen Vertragstypen, Habilitations- 
sehrift. Ziirich, 1972. Schulthess Polygraphischer Ver- 
lag AG 


Die Gesetzgebung tiber das Bankwesen in Bund und Kantonen. 
Zurich, 1972. Schulthess Polygraphischer Verlag AG 


Bankgarantie, 2. Auflage 


Summary of Documents Sent to Dr. Kleiner 


1. May 15, 1973 -- Letter from Silverston (American 
IBC) to Wells Fargo, with four enclosures. 

American IBC confirms loan transaction and encloses 
American IBC's telex instructions to Swiss Credit Bank cov- 
ering the various parts of the transaction, including in- 
structions to Swiss Credit Bank to convert the Swiss franc 
proceeds of the time deposit into dollars and pay Wells 
Fargo the dollars on November 19, 1973. Enclosures: 

(A) Telex from American IBC to Swiss Credit Bank. 

American IBC confirms to Swiss Credit Bank that 


American IBC purchased 3,130,000 Swiss francs 


and instructed Wells Fargo Bank International to 


pay $1,000,000 to Swiss Credit Bank -- Swiss Credit 
Bank to deliver the francs to United California 
Bank. 

Letter to United California Bank from Silverston. 
American IBC confirms to United California Bank 

the deposit of Swiss francs and instructs Lt to 

pay the balance on maturity to Swiss Credit Bank 

-- copies were sent to Swiss Credit Bank, Wells 


Fargo, and Meridian deposit brokers. 
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(C) Telex from American IBC to Swiss Credit Bank. 
American IBC confirms to Swiss Credit Bank 
the forward sale of francs for dollars on No- 
vember 19 and instructs Swiss Credit Bank to 
deliver $1,046,894.05 to Wells Fargo on Novem- 


ber 19, 1973. 


2. May 15, 1973 -- Swiss Credit Bank form confirm- 
ing sale of dollars in exchange for Swiss francs on Novem- 


ber 19, 1973, the dollar proceeds to be sent to Wells Fargo. 


3. May 15, 1973 -- Swiss Credit Bank form confirming 
spot sale of Swiss francs for dollars to be deposited at 


United California Bank. 


4. May 16, 1973 -- United California Bank confirma- 
tion form confirming that it will pay time deposit to Swiss 


Credi’. Bank on November 19, 1973. 


5. June 15, 1973 -- Letter from Silverston to United 


California Bank. 
American IBC requests that United California Bank 
advise Swiss Credit Bank that it has “irrevocable instruc- 


tions" to pay time deposit to Swiss Credit Bank. 


6. June 19, 1973 -- Letter from United California 
Bank to Swiss Credit Bank (Vollenweider). 


United California Bank confirms that at maturity 
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it has been instructed by American IBC to pay 


the time deposit to Swiss Credit Bank. 


7. dune 25, 1973 -- Letter from Swiss Credit Bank 


to United California Bank. 
Swiss Credit Bank acknowledges that United Calif- 
ornia Bank will pay 3,130,000 Swiss francs to Swiss Credit 


Bank on November 19, 1973. 


6. duly 16, 1973 ~- Telex from United California 


Bank to American IBC. 


United California Bank asks American IBC to send 
an “irrevocable instruction" to pay Swiss Credit Bank; the 


earlier letter was not clear. 


9. July 16, 1973 -~ Telex from American IBC to United 


California Bark. 


American IBC states that it has air-mailed irrev- 


ocable instructions. 


10. duly 16, 1973 -- Letter from H. H. Walker (Ameri- 


can IBC) to United California Bank. 
American IBC states that its instructions to pay 


Swiss Credit Bank proceeds cf time deposit are irrevocable. 


al. Jvly 18, 1973 -- Telex from United Califcrnia Bank 
to Swiss Credit Bank confirming that their instructions from 


American IBC are “irrevocable". 
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12. August 29, 1973 -- Telex from Swiss Credit Bank 
to American IBC. 
Swiss Credit Bank requests permission to apply 
United California Bank bank deposit to its advances to 


American IBC. 


13. August 29, 1973 -- Telex from American IBC to 
Swiss Credit Bank. 
American IBC states that it should use United 
California Bank deposit to pay Swiss Credit Bank advances 


to American IBC. 


14. December 5, 1973 -- First telex from Swiss Credit 
Bank to Wells Fargo Bank stating that $1,046,894.05 was 
paid to Wells Fargo in error because funds were assigned 


to Swiss Credit Bank by American IBC. 


15. December 5, 1973 -- Telex from Wells Fargo to 
Swiss Credit Bank. 
Wells Fargo states that $1,046,894.05 was applied 


to a loan made by Wells Fargo to Arnerican IBC. 


16. December 7, 1973 -- Telex from Swiss Credit Bank 


to Wells Fargo. 
Swiss Credit Bank states that $1,046,894.05 was 
sent to Wells Fargo by mistake and that said funds do not 


belong to American IBC. 
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17. December 10, 1973 -- Letter from Swiss Credit Bank 
to Wells Fargo. 

Swiss Credit Bank states that instructions given 
to Swiss Credit Bank in May, 1973 to remit proceeds of 
United California Bank time deposit to Wells Fargo were 
not irrevocable and that said proceeds were assigned to 
Swiss Credit Bank by American IBC pursuant to telex dated 
August 29, 1973. Enclosures: 

(A) Telex dated August 29, 1973 from American IBC 


to Swiss Credit Bank. 


18. December 11, 1973 -- Telex from Lilien (Wells 
Pargo) to Swiss Credit Bank. 


Wells Fargo states it was surprised to learn that 


United California Bank funds were pledged to Swiss Credit 


Bank and that payment on November 19, 1973 to Wells Fargo 


was not made in error. 


19. General Pledge Agreement dated January 29, 1970 


between American IBC and Wells Fargo Bank International. 
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hue can Li ‘dd Coys: 


77O LEXINGTON AVENUE, NEW YORK, N.Y. 10021 


en Seereree ' May 15, 1973 ;  peusonone (212) 486-1212 
PRCSIOCnT F , 
Wells Fargo Bank 
International Corporation 
40 Wali Street 


New York, N.Y. 10005 


Attention: Mr. William F. Boland 
Vice-President 


G::aflemen: 


We confirm having borrowed from you the sum of One Million 
Dollars U.S. funds value May 17, 1973, maturity November 19, 
‘1973, at an interest rate of 8.5% per 360 days. 


Kindly deliver this One Million Dollars to Chase Manhatten 
Bank New York in favor of Swiss Credit Bank Zurich, reference 
American IBC Corp., value May 17, 1973. 


For your information we have instructed Swiss Credit ni, 
Zurich to pay Wells Fargo Bank International Corp. New York 
the sum of $1,046,894.05 value November 19th ,1973. A copy. 
of these instructions is attached. 


On November 19th upon receipt of the foregoing funds in our 
favor, kindly debit our account the One Million Doliars Prin- 
-Cipal borrowing plus interest at 8.5 pct. for 360 days for the 
186 days i.e. $43,916.67, crediting the balance of the funds 
to our account with you. : 


~ oe 


For your information we also attach copies of documents per- 
taining to “his transaction including: 


}) Our purchase of Swiss Francs from Swiss Credit Bank 
veluc May 17. 


2) Our instructions to Swiss Credit Bank to deliver the 
Swiss Francs to the account of United California Bank for 
Time Beposit. 


(Cont. sas 


CABLE: SMELSILVEM + TELEX 421001 AOC -42t2t 10C+233761 10C-710S 614273 SHELSILVER 
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a. / oe 
FanCuUce ne 8c Ca yp -« May 15.1973 
e , : 


Mr. William F. Boland 


3) Our instructions to United California Bank London to 
pay the Swiss Francs principal and interest to Swiss 
Credit Bank, Zurich value November i3. 


’ 
‘ 


Our purchase of dollars from Swiss Credit Bank, Zurich 
‘with the above Swiss Francs proceeds and instructions 
to Swiss Credit Bank, Zurich, to pay you the full dollar 
proceeds in New York. 


Very truly yours, 


AMERICAN IBC CORP 


Sheldon Silverston 
President 


$S/ia 
Attached. 
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Mr. William F. Boland 


3) Our instructions to United California Bank London to 
pay the Swiss Francs principal and interest to Swiss 
Credit Bank, Zurich value November iS. 


Our purchase of dollars from Swiss Credit Bank, Zurich 
with the above Swiss Francs proceeds and instructions 
to Swiss Credit Bank, Zurich, to pay you the full dollar 


proceeds in New York. 


Very truly yours, 


AMERICAN IBC CORP 


Sheldon Silverston 
President 


$S/ia 
Attached. 
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FTO LEZINGTON AVECNUC, NEW FORK, NY. 10021 


. 
- 


Bes. Suve#svor May LS, 1973 fy VELEPROME “B12! 266-212 
e208 6° 


United California Bank London 
35/39 Moorgate 

London £.C. 2 R6BD 
England 

Gentlemen: 


We confirm having placed with you a Swiss Franc Time Deposit 
in the sum of 3,130,000 Swiss Francs as follows: 


Value date: 17 May, 1973 

‘Maturity: 19 November 1973 

Interest rate: 3.25 pet. per 360 days 
Amount of interest: 52,557.92 Swiss Francs 
Bank Zurich, 


t 
ference with the 
7 May 1973. 


We have instructed Sviss Credi 
account with then under our re 
3,130,000 Swiss Francs value l 


et maturity, kind all pay the sum of 3,182,557. i Francs 
to Swiss Credit Zankx, Zurich, attention: Mr. favor 
of American IBC Corp 


Very truly yours 


AMERICA TGC CORP 
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fr, 
NWe pee ew 
WEIZERISCHE KREDITANSTALT @ 
—— American I2C Cor soration 


et 
Teleton 01 232811 770 Lexingtvoa Avenue 
pENIT SUISTE Tetesramme Krecit 
EDITO $4.22720 Telex £2263 
SS CACOT BANK Postcheck 69-500 New Yor:, 
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770 LEXINGTON AVENUE, NEW YORK, N.Y. 1002! 


BNESOGN SUVERS TON June 15, 1973 TELEPHONE (212) 486-1212 
PACBIOCH? 


United California Bank London 
- 35/39 sioorgate 

London E.C. 2 R6BD 
Zagiaad 


Subject: Our Time Deposit with you per your B038031 
confirmation of 16 May, 1973 and our 
Setter of 15 May, 1973 


Gentlemen: 


. 


Subject Deposit matures on 19 November 19/3, in the amount 


rea 


inclusive of interest of Swiss Francs 3,182,° , 82. 


Would you kindly acknowledce directly to the Swiss Credit 
Bank, Zurich attention- Mr. Alfred Vollenweider, that you 
have our irrevocable instructions to pay this sum in our 
favor to Swiss Credit Bank, Zurich. 


Your prompt cooperation will be appreciated. 


Very truly yours, 
AMERICAN IBC CORP 


jf. Oo ; oe 


~ 


Lie ah DA 
Sneldon Siliverston 
President 


Crect Serer sires: *C, C2 SPsOBe AUN +H Fesst SHE + PSSA thi - PAS Graes eZ Seer tu, wen 
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18th June, 


Attentisn 2.5 


. 
é 
. 


Dear Sir, 


_ SWFR 3,130,CCO.-- deposited with us by 

American 1I.3.C. Corporation, New York 

Stee V9E Toe, 1079 5 2 ee Cavers, 207i. 

We confirm that at maturity we have been 

inotructcd by American I.B.C. Corscration, New York 
-to xrepay their above mentioned deposit to yourseives 
én their favour. 


Yours faithfully, 


Authorised Signature. 


1BT/L? 


A Ua 
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eT TENT MR SILVEFS TON. 


RE YOUR SEPOSIT FOR SYISS FRANCS 
A RESULT OF VWoUR LETTER DATED 1 


ISTH JUNE THAT WE 


SUISSE ON THE 


THEM THE ASOVE SUY PLUS INTEREST 


PACLUDE THE, SRO * * RREYCCASLE? " 


ASKED US TO CONFIRM THAT WE HAVE 
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= ALLY 
OUR ORIGINAL CONFIRMATION 
THEM ON 
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cr XE 


CONF {Rt THAT “WE HAVE YOUR 


TO SPELIEVE THAT TRE 
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to November 26, 1975 


IGC CORPORATION MEW YORK 


Sot, 


an) 


HATUR s ING ISTH NOVEME ER e 4&5 


vE COMFIRMED TO CREDIT 


HAVE YOUR INSTRUCTIONS Tuo PAY 


AT MATURITY STOP WE DID NOT 


PESAUSE ALTHOUGH 
YOUR IRREVOCABLE 


oe. era =~; 
ISSTRUCTICN SiS? 


. 8 
dyin 


IT SUISSE WAS ACKNOWLEDS 


INSTRUCTION TO PAY 


MATURITY TO 
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UCALPANRK LC: 
RCA 03521 1117 
233781 IBC UR 


way 16, 1973 

UNITED CALIFCRNIA BANK LONDON 
SETTLEMENT DEST: 

FROM AMERICAN 18C CORP. 


AIRMAILING OUR IRREVOCABLE INSTRUCTIONS IN ACCORDANCE WITH YOUR 
TODAY'S TELEX 1427, is JULY KEN AND PER REQUEST OF SWISSCREDIT 
BANK , ZURICH. - REGARDS 

AMERICAN 12C. CORP 


ICAL SARI LOY 
233781 I8C URO 


f ‘ 
aA 60D 
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Ml aakine wD C Coya. 


970 LEXINGTON AVENUE, NEW YORK, N.Y. 10028! 


HERBERT H. WALKER . VELEPHONE (212) 466-1212 
GENERAL COUNSEL 
BSECACTARY-TACASURER 


July 16, 1973 


‘¢@ 


United California Bank London 
35/39 Moorgate 
London E.C. 2 R6BD, England 


Attention: Settlements Dept. 


Gentlemen: 


. 


With ciaionnierprile to our exchange of telex messages today, 
please consider this letter your irrevocable instruc- 
tions to pay both principal ane interest on our Swiss 
Franc Time Deposit maturing with you on 19 November, 
1973 to Swiss Credit Bank, Zurich. 


Very truly yours, 


AMERICAN ' CORP. 


DA AAR LL 


oe iA, Ass CUS oe 
praca H. inKER 


HHW/1la 


ee: Swiss 
Att: 
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CREDIT SUISSE ZURICH, 

“FROM . UNITED CALIFORNIA SANK LONDON 
ATH JULY 1973 

ATTENTION VCLLEMWEIDER 

TES! 313i 
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1.8.C. CORPORATION NEN YORK TO PAY YOU S.Fs 3, 150.CCO PLUS 
On 


— 


ee 
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ALLIS/59% 

VP! 

SKAL 
oy 


A 
erry Pest @ 


BELLS FARGO SACK TT 


OUR REF FE/FC/ hel 


WE RENITTIO TO YOU THACUGH CHAS® MANHATTAN BAUR GeV. YORK Cu 


WOVENSER ISTH DOLLARS 1.046.594.05 VALUE NCV I9TH IN FAVOUR OF 
AMERICA! IZC CCRP NEW YORK STOP THESE FUNDS WEkS SENT TO YOU BY 
ERROR AS THIS AMOUNT WAS ASSIGED TO US BY ANERICAN IBC Z COR? 

WE RECUEST YOU THEREFORE TO PLEASZ RETURN TO US THE SUM OF US- 

DOLLARS 1.046.534.05 KINDLY TELEX REPLY ATTENTION DEPT FE ra 

A VOLLEMWELOR 


FROM: SWISS CRODIT EAMK 
ZURGICH, S¥ITZERI. AND 
12/5/73 


TS meets & 


Rid 
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PLEASE CHECK CLASS OF SERVICE WELLS FARGO BANK INTERN ATIOUAL 
NIGHT H 


LETTER TELEX | yjCHEAPEST TELEGRAL! OR CAGLEGRAT 


seno’, SWISS CREDIT BANK, ZURICH, SWITZERLAND W.F. Boland 
TO ; 


gens a Rg Tae 


ATT: MR.A. VOLLENWEIDER 2a.55 Ste 2H 


-— 
Nt :ESSAGE aan 
PROCESSED CNHECKEO 


FIGURED | CHicNEO | pet enee 
a - 


mere paca 


ORIGINATOR 


PLEASF DOUDLE SPACE Twente 


RE YOURS OF 12/5/73 


DOLLARS 1,046,894.05 UNABLE TO REPLY WITH YOUR URGENT REQUEST 


AS FUNDS UTILIZED TO LIQUIDATE OUR ADVANCE TO AMERICAN IBC 


REFER TO AMERICAN IBC CABLE 5/15/73 ATTENTION MR. RIBI AND 


FOREIGN. EXCHANGE CONTRACTS 15/5/73 DE/JA 2517 - 15/5/73 
JA 2517 


REGARDS. 


BOLAND 


baud 
OUNVS STIR 


“lovles 


2 “+ 
tps 


Sy :Zid L- D390 E261 


INDICATE COMPLETE NAME, SO0RESS AND OUR AND THEIR REFERENCE! 


ABSORB 


"9-06 20M 9-73 °° ~ 
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58412!) SKAL CH FM SWISS CREDIT BANK ZURICH 7TH DEC 73 Mz-= bt... 


e é 


WELLS FARSO BANK INTERNATIONAL nEW YORK 

OURS DECE'SER 5 NO REPLY RECEIVED PLEASE CONTACT AMERICAN ISC 
COPRORATION IMMEDIATELY AND REQUEST REFUND OF THE DLS 1.948.294.95 
ERRORUEOQUSLY TRANSFERRED TO YOU FAVOR AMERICAN IBC AND WHICH DC NOT 
BELOI:G 19 AMERICAN I8C TRANKXS YOUR IMMEDIATE ATTENTION SWISS CREDIT 
BANK ZURICH DEPT FE i VOLLEVWEIDER 


GRE (0 Le 
a in 
FROM: SWISS CREDIT BANK — L3d "= 
ZURICH, SWITZERLIND 
12/7/73 


, oF a : 
Ibe Copy 7. 
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CREDIT SUISSE SWISS CREDIT BANK c 
Fe/vo/ee : ZURICH December 10, 1973 


‘Registered © 
¢\ hoo _ Wells Fargo 3ank International 
By\a : 40 Wall Street, 26th Floor 
New York, N.Y. 10005 


Attention: Mr. William F. Boland, 
Vice Presicent 


Re: American I8C Corporation, New York ; 


Gentlemen, 


Thank you for your telex of December 7. 


At the time of the conclusion on Mav 15, 1973, of the foreicn 
exchenge contract, we were instructed by American IS5C Cor- 
poration to remit the amount of § 1,046,894.05 cn November 19, 
1973, to your gocd bank. However, such instructions were given 
merely for our guidance and were not irrevocable. 


With their tested telex of Ausust 29, 1973, of which please 
find photesctst enclcced, Aserican I5C Corscraticn recues<ce <s 
to utilize on November 15 the anount Of 5 1,046,694.035 tn cover 
of advances we were asked tu make te American 122C Corporation. 
Unfortunately, due to a mest recrettable oversisht, for whitcn 
please excuse us, the funds were remitted by our foreign ex- 
change cepartment to you instead of beine cradited to che ad- 
vance account in our bcoks of the American I8C Corsoration, 
which shows now a Gebit balance of elmost $ 1,CC0,000.-. 


You will appreciate that the funds unquestionably belong to us 
and we request you to reoay them to us withcrt <cny delay. 


Your kind attention will be greatly appreciated. 


We remain, 


Sincerely yours, 
SWISS REO. T/D AN 


tu (Lot Tics A 


[dK eceeses de 


BR iid 
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“Oy key numoer .32-~ ae 


satel! 
ana! 
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g no 841 
) reference your todays msg sal 692 using above test key for today 
tA ( 29 aug) 
Nat 3 
Gs 1) please transfer the 75990 dollars accordance our yesterc2ys 
cece IE 
messaze nuiser 228 in wnich incorrect t3st : 
gee pe corner rc ner Ar Re EEE DE TOOTS ODO SE IELERIE IITIE II N, 
2)  UCGe AOV' 19 Saying you 3, 182,557.35 swiss francs. resresentce 
18, 3,423,009" princtoal. and $2,557.82 interest. 
_—_ Wea (atte $ 
3)* this sun of 3,192,557.92 sf sotd you:'value 19 nov 1973 ser 
our conversation with mr ribi and second telex of may 15 to 


a fibt atin: at rate of 3.045 weaning for sles 11,046,595 .535, 


AK) kindly utilize these dollars to res2y all dollar advances 


(and interss* theresn) race to american isc cara. 


regards 


Sheldon silverston, eresident 


\ 
american ibe coro N-Yo kK 
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PLEASE CHECK CLASS OF SERVICE WELLS FARGO SAM! re ned iS “A TIONAL L ei 


LeITER TELEX | y |CHEAPEST TELEGRAN OR CACLEGI: ait 


SWISS CREDIT BANK, ZURICH 


ATT: MR. VOLLENWEIDER 


ion SEREE: 


oe 


pest | FIGURED CHECKED EE MESSAGE he a 


” -PMOCESEED r CHECKED 
PLEASE DOUBLE SPACE MESSAGE 


YOUR TELEX DECEMBER “ll REF. FE/VO/EE 

SUBJECT : AMERICAN IBC CORPORATION ESXX U.S.$ 1,046,894.05 
I REGRET THAT I MUST INFORM YOU THESE FUNDS WERE, PLEDGED TO OUR BANK TO 
SECURE A LOAN AND UPON THEIR RECEIPT WERE oo TO THE REPAYMENT OF 7 
LOAN. WE ARE OF COURSE SHOCKED TO HEAR’FROM YOU THAT THESE SAME FUNDS 
WERE PLEDGED TO YOU AND THAT YOU FEEL THEY WERE TRANSMITTED TO US IN 
ERROR. .XX OBVIOUSLY FROM OUR POINT OF VIEW AND BASED ON LOAN DOCU;ENTS 
AND PLEDGE AGREEMENT IN THE RECEIPT S IDS CO? TED 
THE FINAL PHASE OF THE ORDERLY LIQUIDATION OF A SECURED TRANSACTION. 
YOU WILL UNDERSTAND THAT WE CANNOT RETURN THESE FUNDS. YOUR CLAIM 
SHOULD BE MADE AGAINST AMERICAN IBC CORPORATION. I APPRECIATE THE UN- 
COMFORTABLE POSITION IN WHICH YOUR BANK FINDS ITSELF AND SINCERELY | 
WISH THAT I WERE IN A POSITION TO HELP SOLVE YOUR PROBLEM, BUT UNFORTUIZT 
THE FACTS SPEAK FOR THEMSELVES. REGRETFULLY. 


LILIEN 


INOICATE COMPLETE NAME, ADDRESS ANO QUR ANO THEIR REFERENCES 
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<7 GENERAL PLEDCE ACREEMENT 


.« 
an Consideration f anv financial aerommodation cive , to de viven or continued ta the undersicred 

LLS FAiIGO SANK IXTERNATIONAL CORPORATION (herermatter culled Bank), and 45 enilateral security 

2 pasm@ect “tall ¢: enti caters ag lamin tos fue ie Rewriter exictins, saree OF CURUInS nt, Gt lav nn 

ned oe any oreor mere ofthem 'o Bark (heremaiter called “indeltedgess), the undersicned feredv aasinn, 

fer to and slettce with Bark ail Toney and propery this Cay deimeredt-terendtrposited -ilh 2ank, and ul 

_a¥ and propery aeretoinre delivered or waien shall hereacer oe dvliverel to ar come inte Une PUsaesatun, Cine 
tedy or control of Bank in any incener or for any purnose whateverthmims the esintence of this acreement, und 
whether heid in a ceneral or special acevent or derosit of for satemkewnias of otrertine, tocether with ary stocs 
rights, nichts to stbseribe, liquidscins dividenas, Stock divicents, diatsencs paid 1m SiOCh, New Securntics.oF 
other property hich the understened are or may nerculter hecome entitled tu receive ON accuunt of SuCN securities 
or other proiiems. and in the event that the undersicned receive any seen property the undersianed will urmoriiaceiy 
deliver it to Eark to ne meld ny Bank nereunder in tne sume manner as the nrapeny orisinaily pledzed hereunder. 
All money and property assigned, transierred to and pledged vith Bunk under this paragraph is hereinafrercailed 


“collateral’’. ‘ 


Bank may acceierate payment of any indebtedness or require additional collateral whenever it deems t.self 
fnsecure and the uacersicned will at all tures mzintain with Bank coilareral of a character ard value satusfactry 
to Bank. The undersignea sarran: with respect to all investment securities. instruments, cnatte! paper, documents, 
*eontracts, insurance polic:es und ant like pronerty delivered to Bank as collateral: (a) that the same are cenu:ne, 
free from liens. adverse claims. default, precasment. defenses and coneitions precedent, excent as disclosed 
thereby and otherwise disclused or knova to Bank: (b) all persons appearing to be obligated thereon have authority 
and cape2city to contract and are bound as they zppear to be; and (c) thas the same compiy with applicable las 
concerning furm, content ana manaer of preparation and execution. 


At any time, without notice, and at the expense uf the undersigned, Bank in its name or in the name of its 
Bominee or of the undersignea may, but shall not be ubligated tu: (1) notify any -person obligated on anv security, 
instrument or other pacer scoject tu tas asreement of its s:ghts hereunder; (2) collect by legal proceeainzs wet 
Otherwise all dividends, interest. principal nayments and other sums ao or hereafter payable upun or on accniinit 
of said coliateral: (2: enter into any extension, reurzanization. Cenosit. murzer, or consoudaticn agreement. of any 
Q@greemes: in anywise relating to or affectins the coliacerai, and 1m connection therewith mav deposit of surrender 
eontrol of such collateral thervunder, aceceps cther property in exchange? for such collateral and do and pertorn 

*such acts und (ainzs ay it may deen sroper, ars: any inoney or prusert: received in ercnana2 for suca ecsliateral 
shall be apeliei to the tndestecaess or thesaatier Seld Sv it pursuance to the provisions hereci: (4) make anv cu.r- 
promise or settiemene :¢ deems Cesizasle or groper with reference to the collateral; (3) insure, prucess and presere 
the collateral; (5) cause the coliaterai to be transferred to its aame or to tne name of tS nominee: (7) exercise 2S 
to such collateral aii tne eights, powers and remcdics of an owner; and (8) perform any obligation of tne under- 
signed hereunder. : 


Bank m2y at its option retain in a non-interest besring cash collateral account any money received by it and 
need not apply the same to indectedness secured hereby unless and until such application will cause all indetced- 
mess secured hereby to de paid ia full. / ° 


Bank shall be under no duty of oblization whatsoever to make or give any presentments. demands for perform-" 
g@nce, notices of nunperformance, protests, notices of protests or notices of dishonor in connection with any 
Obligations or evicences of indebtedness held oy Bank as collateral. or in conrect:on with any obligations ur 
evidences of indediecness which constitute in whule cr in part the indebtedness Secured hereunder... 


Each of the uncersiened waives onv rizht to require Bank to (4) procerd against any person, (b) proceed 
against or exhaust aay collateral, or ic) pursue any other cemedy in Bank's bower; and waives anv defense arising 
Oy tedsonn of Ase dischilire cf aches Anfonse af see cehar af Ce “adepaieand ar acu cebwe noes, ne be fans im: f 
Che Ce biel cE ba ae aie 2a Cet oe Cle tenis wi GAP WA AE GF fne SNGuiSieglhCG ul SUS oticer Gels. & Lith 
@ll indettedness shell tuve been pura ta tall: None of the unarrsigaed shall have anv richt of subresation, end 
each of the unceraisned waives anv richt to enforce anv remedy which Bank now Mas of may hereatter have agarrnt 
BMD eel ee ee ede ce Ob ce tade te week Gbhel Pfau dha wait URS Ueretit Of ANd ULV Pent Go Purlicigate an 
@ny collateral or security wharsoever now or heresner held Ov Bank. Each of the urdersicned avinonzes Bank, 
Withou: notice of aemand and withont amecting bis liatility sereunder or an the indebteiness, trom time to tine 
to 42) FCCES. etn eheetliet ite ert ee ss Che Chee Cise® for Naveen vf. ae Ermer ise . teh Pope Perens oe 
Che indevevuness of oA Nath theft, MCCA Miche ase uF Gecreidse of the rare of interest theteun; (b) tuae ana 
hold sccssitv, other tan the collateral hetein descaged, toe the payment of the indebtedaess ur anv part therest, 
Q@nd exchance, enturce, weise and releane the Cullateral Nerein described or any pact thereof or any sucn other 
Sccurity; pC) Apply such Celiateral of aiher -eeurnte snd ditect ihe order of manner uf sale Chereof as Bank ia its 
discretion mav determine: 2nd (dc) release of Substitute ane other of the undersigned, of any ul the endurrers or 
Guarantors vl Che widcotedness of anv part thereat, uf any uther parties thereto. 


Bank mav at anv time eelivee the collacersl of anv past thereof te anv of the undersigned and the receipt of 


Bay of the nitersered snatl bes comatete and Coll sccagiance fue the collateral so delivered, aad Buin slid 
thereafter be dischatyed trom any liability of tesponsibility theretue. 


(oven) 
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e undersicnd agrees to pay prior to delinquency all taxes, charees, liens and axsessments against the 
ral, and upon the failure of the undersiyned to du so flank at its opuan Mav PAV anv ot them and shall be 


le Ju'ge of che legality or validity thereof and the amount necessary § ischirge the same, 
advances, charces, costs and expenses, including reasonahle attesn S S, incurred or paldby Rankin 
Img any meht, power or remedy conferred py this aurrement, of in the © ement thereo!, shall become a 
fthe indetiodsess secured hereunder and sasll be maid te Rank by he stened immediately and witnout 
sg, with interest thercon at preveuling rate determined by the Bank. eine 


The occurrence of any of the following shall be a default under this agreement /a) failure to pay up any debe 
secured hereby when due: (bd) failure tu perform any other oolization secured hereby when the same should be 
perforina: (c) breaca at any warranty contained hercin: (c) filinz ot 3 Detition by or 3cainst the trdersicned uncer 
the bankruptcy or like law, receivership, or assicament tor the benefit of creditors: (e) atiachment or hice levy 
on any property of the uncersienes; (1) the occurrence ut an acverse chaave in the financial condition of the urcer- 
signed decmed material to Bank: (2) any financial statement made bv the undcersicned to Bank Proves faise: or (h) 
the collateral beomes, in the yucsment of Sank, unsatisiactory im character or value; (1) the occurrence of anv 
sale of all or a substantial part of tne assets of the undersicned, ourer than im the orcinary course of business, 
or (j) the death, insolvency or cessation of business of the undersigned, Or any surcty or guarantor of any obliga- 


> tion of the undersigned to Bank, ‘ 2 
Bod Upon the happening of any default Bank may declare immediately due and payable all, idebicdness secured 
$ hereby and shall have all rights and remeues Provided by law. Any public sale may be held at any branch office 
ail of Bank. .. 


Any married woman who signs this agreement hereby expressly agrees that recourse may be had acainst her 
Separate property for all her indebtedness to Bank secured by the collateral under the terms of this agreement. 


Upon the transfer of all or anv part of the indebtedness Bank may transfer all or any part of the collateral 

’ and shall be fully discharced thereatter from all ability and responsipility with respect to such collateral so 
transferred, and the transterce shall be vested with all the rights and powers of Bank hereunder with resvect to 

such collateral so transicrred; but with respect to any collateral not so transferred Bank shall retain all rights 


and powers hereby given, : : 


This is a continuing acreement and all the rights, powers and remedies hereunder shall apply to all past. 
Present and future incebtceness uf the undersicned to fank, including that arising uncer successive transactions a 
which shall either continue the invectedness, increase or decrease it, or from time to time create new incebredness rey 
after ail or any preor imgestecness has Seen satisied, and not withstancing the ccath, inc2pacily or bankruptcy of : 
the undersigney or any other event or proceeding atiect:ing the undersigned. 


Until all indebtedness shall have been paid in full the power of sale and all other rights, powers and remedies 
granted to Bank hereunder shail continue to exist and may be exercised Sy Bank at any time and from time to ‘ 
Ume irrespective of the tact that the indebtednes. or any part thereof may have become barred by any statute of 
Umitations, or that the personal liability of the undersigned mav have ceased, 


* . 

The rights, powers and remedies given to Bank by this agreement shall be in addition to all rights, powers 
and remedics given to Bank by virtue of any statute or rule of law. Bank May exercise its banker's lien or ricnt 
of setoff with respect to the mdebtecness in the same manner as .f the saJchtedness were unsecurca. Any torbeararce 
or failure or delay by Gank in exercising any Tight, power or remedy hereunder shail not be deemed to be a waiver 
of such right, power or remedy, an! any sincie or partial exercise of any richt, power or remedy hercencer snail 
not preclude the turther exercise thercof: and every ricnt, power and remecy of Esnk shall continue in full force 
and effect unul such right, power or remedy ts specuically waived by an instrument in writing executed by Bank. 

In all cases where but one party executes this acrcement all words used herein in the plural snall be decmed 
to have been usw in the cingular where the contest and construction so renuire: when this aureement is executed 
OY MOTE 7018 ie Bim att reir cid fy eso endorse Gk) coun all op aBy uae or more oF tiem. Tis vhliza- 
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Gons and agreements of the undersigned hereunder are juint aml several, : 
sy of January 70 


Aye pile 


IN WITNESS WHEREOF, the endersioned have exccura! this agreement this 


American I3C Corp 


cx. joes & A> a Page eaten 


r Sheldon Silverston, President 


Si ae ll, | Ml 


Oe 
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IN Zt q. 71 ri “eames use 

firm: .... AMERICAN IBC CORP. —e 

Business: _... SWITCH _ TRADE u : pc 
istnesatines: 272. ‘LEXINGTON AVENUE, NEW YORK 10021, N.Y. ci neem pence ere 
Address: woe 17.0. LEXINGTON AVENUE,..NEW. YORK. 10021,.N.Y¥- tf a 8.71. 13-*Dp 
(City, street and number) i a 


The persons named below are authorized to represent without restrictions the firm im its relations with Credit Suisse Swits Credit Bank. in 
particular they ere empowered to operate the current account and or safe custody account of the firm, to contract ioans, to ign and endorse 
checks and bills, to borrow on mortgages or other securities, and to sell, pledge or withdraw securities on behalf of tne firm Regardiess of 
any changes published in the Register of Commerce or otherwise, the signatures below are valid until revoked by special notice to the Bank. 


ne] Form of signature 
Full name of persons euthorized to sign Specimen of signatures (Iindiwidueily, jorntty 
: _by two. collectively) 
SHELDON ‘SILVERSTON pos 

+ 8 

x‘ 


er A, WALKER 


.. INDIVIDUALLY _ 


| 


4 

The undersigned firm authenticates the above signatures and confirms the signing powers indicated above tn addition. the firm approves. .- 
the Bank's General Conditions, especially the clause on Applicable Law and Legal Domicile (Articie 14) ee 
\ \ 


‘ aM 


New York, N.Y. August 18, 1971 . cls \\, 
(Piece and date) 
i. & Was. oe 


Signature of the Firm 
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SWISS CREDIT BANK 


Regulations for the safekeeping of securities and other valuables 


A. General Regulations 


$1 Deposits 
Swiss Credit Bank accepts 
8} for safekeeping as open deposits: 
‘Securities of all kinds (shares, bonds, debentures, lots, morigage 
deeds, etc.) as well as precious metais (gold, silver, etc.); 
b) for safekeeping as sealed deposits: 
Documents, valuabies and other items. 
However, the Bank is at liberty to decline, in whole or in part, any 
proposed deposits without obligation to disclose the reasons for 
Its refusal. 


$2 Application of General Conditions 


The General Conditions apply to every type of safekeeping 
account 


$3 Safekeeping ° 
The Bank undertakes to xeep the deposits entrusted to it In its 
vaults with care. 


§4 Banking secrecy 

Under the Swiss Federal Law on Banks and Savings institutions, 
the Bank's administration and staff are Dound to strictest secrecy 
regarding aii dealirys of the Bank with its clients, 


$5 Duration of deposit 

Deposits are accepted for an indefinite time. The depositor is 
entitied at any time to request the return of the deposit during 
Customary banking hours. The Bank also has the right to demand 
st any time the withdrawal of the deposit 


@6 Safekeeping receipts 

Upon request, the Bank issues duly signed safekeeping receipts 
to its depositors, containing s detailed description of the objects 
accepted for safekeeping. 

These receipts can neither be transferred nor pledged. The deil- 
very of a deposit is made against receipt. 


$7 Joint depositors 

A deposit may be mace in the name of several depositors (Joint 
Geposits). in that case the right of disposal is laid down in a 
special contract; in the absence of any such arrangements the 
depositors can only dispose jointly. 

The depositors are severally liable for any claima by the Bank in 
connection with the safekeeping of deposits. 


§8 Safekeeping fee 

The safekeeping tee is computed on the basis of the tariff in 
force and charged to the client at the end of December of each 
year. 

The Bank reserves the right to alter the tariff at any time. 
Changes are to be brought to the atiention of the depositor. 


B. Special Regulations for Open Deposits 


69 Safekeeping 

The Items lodged with the Bank for satekeeping are held separately 
for each Gepositor, classified according to indiwidual categories 
and segregated trom tne Banks own securities. At the time of 
withdrawal, the clent receives the items which he deposited. 
The depositor acrees that the tiems in his safekeeping account, 
Of & part thereol, De piaced by the Bank in collective deposit (Art 
484 Swiss Code of Obiigations), either within tne Bank itself or with 
& central deposit facility. The ceposior will nave a ngnt of co- 
Ownership in such coliective aeposil proportionate ta the number 
of items Geposited by him. 


$10 Deposits atroad 


Uniess other arrangements have been made. the items which are 
to be heic abroad will be placed by the Bank in its own name, 
dut for account and at the risk of the depositor with one of the 
Bank's correspondents for safekceping and administration accord: 
ing to the rule: prevailing in that country. 


$11 Manegement 
From the day a salekeeping account Is established, the Bank wis 
attend, without specific instructions from the depositor, to 
bd collection or realization at best, of dividends and interests 
ue, 
the control of drawings, calls for redemption, conversions and 
amortizations of securitres, as well a3 the Collection of securities 
called for redemption according to lists at its disposal, without, 
however, assuming any responsibility therefore, 
the obtaining of new coupon sheets and the exchange of pro- 
visional securities for definitive bonds or shares. 
Upon written request received in good time from the depositor, 
the Bank will further effect conversions, pay instaiments on partly 
paid-up securities, receive interest and Capital repayments on 
mortgages, call mortgages for payment and effect tneir collec- 
tion, exercise subscription rights or effect their sale. If the Bank 
does not receive instructions to the contrary from the chent until 
the day preceding the last official quc‘ation of the rights, it is 
entitied to sell the rights at best 


$12 Amounts collected 
Amounts collected will be placed to the credit of a Swiss franc 
account in the name of the depositor, uniess he has given other 
instructions in good time. 


$13 Insurance 

Uniess instructed to the contrary, the Bank arranges for insurance 
covering the transport of valuables at the Client's expense where 
such insurance is. usual and can be covered under its own policy 
with a Swiss insurance Company. 


§14 Coupons 

The safekeeping fee inciudes compensation for cetaching cou- 
porm and the expenses for coliecting coupons and securities 
payable at the Bank's Head Office or Branches. For obtaining 
new coupon sheets and exchanging provisional secunties the 
Bank charges its own expenses only. 


§1% Administration of assets, wills and testaments 

Under special arrangements the Bank also undertakes the ad- 
ministration of fortunes, settling of estates, execution of last wills, 
as well as the safekeeping o/ last wills, inheritance contracts, etc. 


C. Special Regulations for Sealed Deposits 


$16 Tenda: 

Sealed deposits must, as @ rule, be provided with a declaration 
of their value. They must bear on their cover the full name and 
address of the depositor and be sealed with wax. ead, etc., in 
such @ manner as to make it impossibie to open the cover with- 
out damaging the seal. They are to be handed in with a ceciara- 
tion on @ special form bearing the signature and, if possibie, the 
seal of the depositor. 


§17 Contents 

Sealed deposits may only contain valuables and documents but 
on no account intlammabie or dangerous or other obects un- 
Suitable for safekeeping in banking premises. Tne cepositor is 
wable tor any Gamage caused by failure te observe this require 
ment, 


Tne Bank is entitied to ask the client for evidence as to the 
nature of the objects deposited. 


$18 Liability 
The Bank's liability 1s iimited to the declared value of the deposit 
Any damage must be proved 


On withdrawal of the deposit the client must ascertain that the 
wax or iead seai is in an undamaged condition The receipt 
signed by the customer on wiihdrawai of the deposit discharges 
the Bank of all liability. 
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tal Conditions 


jeneral Conditions are intended to regulate clearly the 
seevunship between the Bank and its clients. Special agree- 
ments are reserved. Certain business categories are subject to 
particular regulations as well as to banking usage. 


Art. 1 Power of Disposition 


For the Bank, the signatures communicated to it in writing are 
valid until revoked by written notice, regarciess of any changes 
published in the Register of Commerce or otherwise. 


Art 2 Examination of Signatures and identity 


The Bank undertakes to examine the signatures of its clients and 
their mandataries carefully. It is not bound to make fyrther exami 
nations of identity. No responsibility is assumed for the conse- 
quences of falsifications or faulty identifications which, despite 
observing usua! care, were not detected ty the Bank. 


ArL3 Incapacity to act 

The client is liable for damage resulting from his incapacity to 
act, uniess this has been the object of an official publication in 
Switzerland. The clrent is responsible in all cases for any damaye 
resulting from incapacity to act of the client's attorney or of any 
third party. 


Art. 4 Communications from the Bank 


Communications from the Bank are considered to have been 
made If sent to the latest address supplied by the client. The date 
Indicated on the copies of on the mailing list in possession of the 
Bank is assumed to be the time of dispatch. Mail to be retained 
by the Bank Is considered to be delivered on the date It beara. 


Art. § Errors of Communication 


Damage resulting from the use of the posta! services, telegraph, 
telephone, telex and any other means of communication, and 
resulting especially from loss, delay, misunderstanding, mutilation 
or double dispatch, is to be borne by the client, provided the 
Bank has not acted with gross negligence. 


Ari 6 Inadequate Execution of Instructions 


if damage is due to the non-execution or iate execution of in- 
Structions (with the exception of stock exchange orders), the 
Bank is liable only for the icss of interest uniess attention had 
been drawn in @ particular case to the sk of more extensive 
damage. 


Art. 7 Complaints 


Complaints of a client connected with the execution or non- 
execution of en instruction of any kind must be lodged imme- 
Giately on receipt of the particular advice or at the iatest within the 
period specified by the Bank. If the Bank tails to send an auvice, 
the chent must lodge his complaint at the time when he would 
normally have recewed this advice by mail. Any damage is 
borne by the client, if the complaint ts delayed. 


Objections concerning siatements of account have to be sub- 
mitted within the period of one month. On expiry of this period 
the statements are consisered as approved even in those cases 
where acknowledgment torms requesiec by the Bank tn certain 
circumstances have not been receivec by i. The express or tacit 
epproval of the Statement ef account mcludes the acceptance of 
ali entries it Contains 8s well as possibie reserves on the part of 
the Bank. 
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ArL6& Right of Lien and Set-off 

The Bank has @ right of len on ail assets whether in its own 
custody or placed elsewhere for client's account, and as regards 
funds in account a nght of set-cff against all its claims, irespec- 
tive of due daies or Currencies im which they are maintained and 
whether a credit line has been granted unsecured or against 
Special securities. As soon as the client defaults, the Bank ts 
authorized to dispose of the securities as it Chooses, either by 
enforced sale or privately. 


ArL@ Current Accounts 

The accounts are balanced at the end of each quarter, half- 
yearly or yearly, at the Bank's discretion. Periodical statements 
of account may be substituted by daily statements. No deduc- 
tions are allowed on interest and commissions due to the Bank. 
Any expenses, taxes or other dues are to be borne by the cient 
The Bank reserves the right to change its interest and commis- 
sion tates at any ime according to the market situation. It will 
advise the client of such change by way of circular letter or in 
any other suitable form. 

if the client gives several instructions, the total amount oj which 
exceeds his credit baiance or the facilities granted to him, the 
Bank is entitied to carry out the instructions at its discretion, in 
whole or in part, irrespective of the date they bear or of their 
receipt by the Bank. 


Ar. 10 Accounts In Foreign Currencies 

The client's deposits in foreign currencies are piaced in the name 
of the Bank, but for the client's account and at his risk, with cor- 
respondents in or outside the respective currency area. in part- 
cular, the client accepts the risk resulting from legal or adminr 
Strative restrictions, and bears any taxes and charges imposed 
in the countries involved. 

The client may dispose of his funds in foreign currencies by sales 
or by transfers as well as by drawing or purchasing checks: he 
cannot dispose of the funds in other forms except by consent of 
the Bank 


ArL 11 &. ofta, Checks and Similar instruments 

The Bank has the right to debit the client's account with crafts, 
checks or similar instruments, previously credited or discounted, 
in the case of their non-payment. Pending the settiement of the 
debit balance, the Bank, however, retains a claim to payment of 
the total amount of the instrument pius relaied expenses agains! 
any party to the instrument, Irrespective whether such claim 
emanates from the instrument or exists for any other legal reason. 


Ari 12 Termination of Business Relationship 


The Bank reserves the right to terminate existing business con- 
nections at any time and at its own discretion, in particular to 
cancel credit lines granted and to request the repayment of debts 
of any nature without previous nouce. 


Art.13 Saturday an Official Holiday 


In all business connections with the Bank, Saturday is treated as 
an official holiday. 


Art. 14 Applicable Law end Legal Domicile 


All relations between client and Bank are subiect to Swiss law. 
The piace of performance. the venue for legal action against 


clients domiciled abroad, and the sole piace for any proceecings 
at law ts in the town where the office concerned of tne Bank is 
situated. The Bank has, however, the right to take legal action 
before the courts at the client's domicile or before any other 
compstent court. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eh ee Oe ee le le lh lt LG et Ca x 
ALAN B. MILLER, as Trustee in : 
Bankruptcy of Mee 
AMERICAN IBC CORP., Bankrupt, : 
Plaintif€£, : 

Ve : 74 Civ. 3714 (MP) 
WELLS FARGO BANK INTERNATIONAL 2 
CORP., 

“ Pefendant. 
ee te SS Se x 

OPINION AND FINDINGS 

APPEARANCES: 


WEIL, GOTSHAL & MANGES 
Bttorneys for Flaintiff 
767 Fifth Avenue 
New York, N.Y. 10022 
By: Charles Seligson, Esc. 
Harvey R. Miller, Esq. 
Robert A. Weiner, Esa. and 
Frederic J. Leffel, Esq. of Counsel 


DUNNINGTON, BARTHOLOW & MILLER 
Attorneys for Defendant 
161 East 42nd Street 
New York, N.Y. 10017 
By: Charl 3s L. Stewart, Esq. 
Gerald E. Ross, Esq. and 
Roger R. Crane, Esq. of Counsel 


MILTON POLLACK, District Judge. 
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MILTON POLLACK, District Judge. 


This is a plenary suit by a trustee in bankruptcy 
to recover, as voidable preferences, two loan repayments 
made by the bankrupt to the defendant bank in November 1973. 
Jurisdiction is conferred on the Court by 1l U.S.C. § 46 
and 28 U.S.C. § 1331. The case was presented at a bench 
trial and has been fully briefed by the parties. 

The plaintiff, a Trustee in Bankruptcy of American 
IBC Corporation (hereafter "AIBC"), was appointed on 
April 2, 1974. AIBC is a Delaware corporation which, 
among other activities, engaged in international currency 
transactions and other overseas inv :stment. Its principal 
offices were in New York City. The defendant Wells Fargo 
Bank International (hereafter the "New York Bank"), an 
international bank which is a wholly owned but independently 
operated subsidiary of Wells Fargo Bank, N.A., of San 
Francisco, also maintains its principal office in New York 
City. 

In April 1$73 AIBC wished to engage in currency 
‘arbitrage ES dollars and Swiss Francs. It approached 


a 
the New York Bank with whom it had £elationship and two loan 


ho ig 
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transactions resulted. The New York Bank made two six-month 
loans of $1,000,000 each to AIBC on May 3 ena £7, 1973, 
respectively, which were to be repaid in full in Novenber 
of that year. AIBC used the funds in two separate currency 
arbitrage transactions with ee ates Credit Bank in Zurich 
(hereafter, the "Swiss Bank") in which the dollars were 
first exchanged into Swiss Francs. the latter were held in 
interest-bearing bins deposits in Europe, and on maturity 
thereof six months later the Swiss currency was exchanged 


back into dollars at a rate of exchange which was fixed 


1/ 


seca 


initially and was favorable to AIBC. 


The arbitrage transactions proceeded according to 
plan, and the New York Bank received repayment of the two 
loans, with interest, on the maturity dates of November 2 
and November 19, 1973. Within four months thereafter, 
however, an involuntary petition in bankruptcy was filed 
against AIBC, ee January 29, 1974, and the company was 
adjudicated bankrupt on February 14, 1974. 

The New York Bank has put forward a number of 
different legal theories to support its contention that 
the two loan repayments ae beyond the reach of the bank- 
ruptcy statutes, and did not constitute preferential trans- 


fers voidable ky the Trustee. The Bank 
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' argues, alternatively, that (1) it was a secured party: 


in that the two loans were secured by pledges 


the Swiss Franc time deposits and the repayments were 


merely the liquidation BE the eollateral;: (2) that it 
became an assignee in May of either “he Swiss Franc 
time deposits or AIBC's right to receive dollars under 
the foreign exchange contracts with the Swiss Bank; 
(3) as to the second loan, the November 19 repayment 
was not a transfer of the bankrupt's property because 
AIBC had already assigned those funds in August to the 
Swiss Bank, which forwarded them to New York by mistake 
in November; and (4) without regard to the pledge or 
assignment theories, the satisfaction of the loaus by 
debits to AIBC's account in November constituted a valid 
set-off by the New York Bank beyond reach of the Trustee. 
Yhe defendant also denies the ete contention that 
it had reasonable cause to believe AIBC was insolvent at 
the times of the loans and repayments. 

On the basis of the record, the Court finds that the 
two repayments to the defendant Bank, on November 2 and 19, 


1973, constituted preferential transfers under § 60 of the 


a ie 
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Bankruptcy Act, 11 U.S.C. § 96; and since the Court also 
finds that the defendant Bank had reasonable grounds to 


believe AIBC was insolvent in November 1973, the funds 


may be recovered by the Trustee for the benefit of the 


bankrupt's estate. As is discussed hereinafter, none 
of the Bank's legal theories is supported in the evidence; 
they are in the nature of ex post facto rationalizations 


which are‘neither persuasive nor tenable. 


I. The Elements of a Preference 
A transfer is preferential under § 60(a)(1) of the 

Bankruptcy Act, 11 U.S.C. § 96(a) (1), only if it satisfies 
all the elements of that statute. It must (1) tzansfer 

the property of the debtor, (2) to or for the benefit of 
a creditor, (3) a Or on account of an antecedent debt, 
' (4) at a time when the debtor is insolvent, (5) within 

four months before the filing of a bankruptcy petition, 

and (6) enable one creditor to obtain a greater ee 
of his debt than some other creditor of the same class. 

In addition, the trustee may void a transfer deemed prefer- 
ential under § 60(a) (i) only if, under § 60(b), the creditor 
receiving it had reasonable cause to believe the debtor 


& 


was insolvent at the time the transfer was made. 
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It is apparent that, if the defenses of the 
defendant Bank fall, all six elements of a preferential 


transfer are present in the facts of this case. The. 


repayments on November 2 and 19 were made.from the bankrupt's 
2/ 


assets for the benefit of the New York Bank, its creditor, 


in order to extinguish the antecedent debts incuired by 
the bankrupt the preceding May. Furthermore, the parties 
have stipulated that AIBC was insolvent at all times on 
and after June 1, 1973; the payments in November took 
place within four months of the filing of the bankruptcy 
petition in January, and the defendant Bank, by receiving 
payment in full of the bankrupt's obligations, clearly 
received a greater percentage of its debt than similarly- 
situated bankruptcy claimants. All that remains for the 
Trustee to prove is that the defendant Bank had reason- 
able cause to believe AIBC was insolvent at the time the 
payments were made. 

This analysis of the facts must be altered consider- 
ably, however, if any of the defendant's defenses mentioned 
previously are sustained. The New York Bank's pledge and 
assignment theories affect the dates on which the transfers 


of AIPC's property would be deemed to have occurred under 


es 
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the Bankruptcy Act, for § 60(a) (2) of the Act defines 
the time a transfer occurs as "the time when it became 
so far perfected that no subsequent lien upon such 
property obtainable by legal or equitable proceedings 
ona simple contract could become superior to the 
rights of the ae Thus, the transfers at 
issue here would not be deemed to have taken place 
within four months of bankruptcy if a valid pledge or 
assignment had been furnished to the defendant anu had 


become enforceable against third parties prior to that 


time. See Bachner v. Robinson, 107 F.2d 513, 515 (2d 


Cir. 1939). As to the New York Bank's other defenses, 


a valid set-off is accczded statutory protection. from 
preference attack; and the allegation that the second 
loan repayment came from the assets of the Swiss Bank, 
*not the bankrupt, rebuts the existence of the first 
element of a preferential transfer. 
Consequently, in order to determine whether 

the two November payments constituted a voidable prefer- 
ence, this Court must. first decide whether the defendant 
Bank had reasonable cause to believe that the bankrupt 
was insolvent in November 1973; if it did, the Court must 


then evaluate cach of the defenses asserted by the 


a 
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New York Bank. Since the details of the two loans vary, 
the analysis of the defendant's pledge and assignment 


theories will be undertaken separately for each loan. 


iI. Reasonable Cause to Believe AIBC_Iasolvent 


The Trustee need not prove that the New York Bank 


had actual knowledge of the bankrupt's insolvency in order 


to defeat a preferential transfer under § 60(b) of the 
Bankruptcy Act. Instead, the plaintiff neec show only 
that the transferee had "reasonable cause to believe that 
the debtor [was] insolvent" at the time the transfer was 

11 U.S.C, § 96(b) (1970) ‘ 
made. Section 60(b}3 3 Collier on Bankruptcy § 60.36, at 
913 (14th ed. 1975) (hereafter “Coilier’). 

A “mere suspicion" that the transferor is insolvent 
does not constitute "reasonable cause." Grant v. First 
National Bank, 97 U.S. 80 (1878); In re Hygrade Envelope 
Corp., 366 F.2d 584 (2d Cir. 1966). Reasonable cause is 
established, however, where the creditor has notice of 
“such a state of facts ... respecting the affairs and 
pecuniary condition of the transferor as would lead a 


prudent business person to the conclusion that the transfer: 


is insolvent." Robinson v. Commercial Bank of North Americ: 
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320 F.2d 106, 107 (2d Cir. 1963). Moreover, the creditor 
“ not "close his eyes" to preserve his ignorance of the 
debtor's true condition, and is chargeable with notice of 
all facts which a reasonably diligent investigation would 
have disclosed, where a person of ordinary prudence would 
have made inquiry. ‘Id. The New York Bank may not ke 
absolved from a duty of inquiry because, believing itself 
a secured creditor, it did not need to look to the bankrupt 
financial standing as the basis for its decision to extend 
credit. See Clower v. First State Bank, 343 F.2d 808, 811 
(Sth Cir. 1965) (bank held to reasonable cause standard, 
including duty of inquiry, despite its reliance on solvent 
accommodation endorser of debtor's note). See also 
G.F. Wertime, Inc. v. Turchick, 358 F.2d 802 (2d Cir. 1966) 


The Bankruptcy Act makes no exception to its reasonable 


cause requirement in favor of creditors who do not rely on 


the credit standing of their debtors. See Clower v. First 
State Bank, supra. 

The defendant Bank emphasizes that it received its 
loan repayments precisely as had been scheduled six months 
earlier, and that it 4id conduct a general credit check of 


AIBC in the fall of 1973 which produced no adverse reports 


igs 
from the other banks with whom the bankrupt did business. 
The Bank Submitted in evidence a Dun & Bradstreet business 
information report on AIBC dated October 3, 1973 which 
listed the company's "record" as "clear". Finally, while 
the documentary evidence shows that the New York Bank wen 
aware in the summer of 1973 that the Banco de la Republica 
in Bogota, Colombia, was suspicious of AIBC and had severed 
relations with it in a dispute over an international 
currency transaction, the defendant has demonstrated in 
the record that it was advised in September 1973 that the 
problem had been resolved seid the whole matter settled 
by AIBC. 
Sceteleke. ae is no doubt that the New York 

Bank had notice of facts which would have led a prudent 
business person to the conclusion that AIBC was insolvent, 
or which at the very least would have incited a man of 
ordinary prudence to make inguiry of AIBC's affairs. 
In re Hygrade Envelope Corp., supra, 366 F.2d at 586, 587. 

| We start with the undeniable fact that the Bank 


did not regard AIBC as generally creditworthy and anticipated 


obtaining 
full security in any transaction& with it. The New York 


Bank was aware that AIBC was very thinly capitalized -- 
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Plaintiff's Exhibit 50 


AERIS AN I BC CORP. 
BALANCE SUEET 


DEY _31, 107e 


CORRoiS ASUETC IN ULS.4. 


Cash in Banks - Schedule Attached 76,629.71 
Cash Sur. Value Off. Life Ins. 7,533.00 
Due from Georre Vorns - Note #1 £72,320,00 
Loans Rec.-Secured by Letters of Credit 477,035.69 
Loans Receivable 2,490.00 
Loans "eceivable - United Brands Inc. 573,804.26 
Notes "ee.United Hrds. Discounted 

Without "ecourse - Note #2 2,159,090 .00 
Due from United Brands - Note #3 56,009.00 
Exchances . 2,105.57 

TOVAL CURRENT ASSTTS U.S.A. 3,556,409 
CURRENT AS SFIS - = FORE Live? SEIT COUNTRIES 


Cash in Porei-n hanks ~ fened. Attached 19,906.87 
Accounts Receivable - Peru - “Note #4 25,877.07 
Loans Rec.-Secured by Letters of Credit 217,596.80 
Loan "Nec.- La keforra (295,958. Aan 32,350. 32 
Demand Loan - (4,909,090 Pescs) a, 527.50 
Colombi2 peasury Rills - BLA. 372 015.12 
Cedula Investment Colombia, S.A. 1,327 53°1.90 


TOTAL CURRENT ASSETS - PORTIGH : 2214 a7) 


PIXED ASSETS It 0.8.4. 

Loans Ree. Secured by Letters of Credit 2023 625.923 
Loans "eceivahle 8 49N.99 
Taree aye { Pixtures 

Less: Reserve for Menreciation _&, 323.00 3) ret. 08 
Leasehold tee ad 29,509.4f 

Lens: Feserve for Depreciation § 562.09 20,730,456 
Organization | rxnence Balance 100599 
Security & venusits Gh 6G 


TOTAL FIXED ASSETS (LGA, 


FIXED ASPECTS Te Fer ot caters 
Pec. eeceiyw hy Letters of Credit 
Pec.-La Reforma (529 O4].e5 or) 
To .eu FIZSD ACREMS-Foreic: 
ee 


g Renner ~ Note 75 10°78 081.6 
Colombia Partners-A.18C Fquity - 3, ei. 17 
Huro Sales 

United orands ~ Due for Services 


Deferrez Coarces 
TOOEL OF: TEP ACS A 
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in connection with the fulfillment of the settlement's 
terms. 


Although the effect the settlement would have had 


on AIBC had it been consummated is not entirely clear on 
5/ 


the record before the Court, . no implementation of the 


provisions of the settlement ever took place. The New 
York Bank was also aware of that fact, since it had 
been instructed that the arrangement would be terminated 
on a given date unless it had been advised, as escrow 
agent, that a subsequent agreement had been reached; the 
6/ 
Bank was never so advised. 
Thus, the Bank was aware that AIBC was in jeopardy 
of losing -- and indeed might already have lost -- up to 
1/ 
$3,000,000 of its assets. Moreover, the very terms of 
the proposed agreement, of which the Bank was clearly 
aware, provided that in the event the settlement were 
terminated Lara and Ospina were to be released from a pre- 
existing debt to AIBC of $1,250,000. Given AIBC's net 
worth, the Bank's awareness of those facts constituted 
more than "mere suspicion." At the very least it gave 


rise to a duty to investigate AIBC’s financial affairs, 


which investigation would have disclosed the uncontroverted 
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fact that AIBC was insolvent, at least after June l, 1973. 
Indeed, when the Bank eventually did conduct an inquiry 
in December 1973, it concluded that AIBC's insolvency was 
attributable in large part to the "fiasco in Colota’ through 
which it "lost lots of assets." 

The Bank also ignored other signals, apart from the 
Colombian episode, which suggested the seriousness of 
AIBC's condition. AIBC was not responsive to the Bank's 
requests for financial statements for the 1973 fiscal year; 
indeed, the very Dun and Bradstreet report the hank relies 
upon indicated that the bankrupt had "declined all financial 
information." Moreover, AIBC did not answer the Bank's 
belated request, in August 1973, for a signed promissory 
note in connection with the second loan which had been 
granted the preceding May. Finally, while relevant only to 


the second loan payment, the Bank learned on November 9 and 


-11, 1973 in the course of its general credit check that 


Chemical Bank had closed AIBC's account and that National 
Bank of North America refused to comment on its relation- 
ship with the company. 


Although these items alone are not dispositive, in 


conjunction with the evidence concerning the loss of AIBC's 
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Colombian assets they support the inference and conclusion 
that the Bank's failure to obtain prompt explanations of 


the omissions and unresponsiveness mentioned and to conduct 


a diligent inquiry into AIBC's financial affairs represented 


an inexcusable indifference to what could be ascertained and 
to the truth which may not be condoned at the expense of- 
other creditors in bankruptcy. 

In view of the foregoing analysis, there is no need 
to reach the argument of the Trustee that the New York Bank 
had actual knowledge of AIBC's insolvency at the time the 
second payment was made on November 19. This assertion 
hinges on the testimony of Sheldon Silverston, the 
president of AIBC, that he met with an officer of the New 
York Bank on the morning the second loan repayment was due 
and informed him that AIBC was in serious financial difficulty 
The Bank officer, William Boland, testified that he met 
Silverston for lunch that day but denied that any meeting 
‘took place in the morning or that Silverston advised him of 
AIBC's reverses. Silverston's testimony does not appear 
sufficicntly trustworthy to support a finding of fact in 
favor of the Trustee on this matter, and no reliance will 


8/ 
be placed upon it. 
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Since the Court finds that the defendant Bank did 
have reasonable cause to believe that AIBC was insolvent 
on November 2 and 19, 1973, it is necessary to examine 
the Bank's contentions that the two loan repayments should 


not be characterized as preferential transfers. 


III. The Affirmative Defenses of the New York Bank 
A. Set-OffsBoth Loans 
The Bank asserts that, wholly apart from its status 
as a secured creditor, its receipt of funds on November 19 


constituted a legitimate set-off of the debt owed it by 


AIBC and was not a transfer subject to recovery by the 


Trustee as a preference. While the Bank does not make 
the point, its set-off argument is also applicable to the 
repayment of the first loan on November 2 and shall be 
considered in regard to both loans here. 

Section G&S of the Gani.ruptcy Act, 11 U.5.C. § 106, 
provides that "{iJn all cases of mutual debts or mutual 
credits between the estate, of a bankrupt and a creditor," 
the debts shall be set off against one another. Such a 
set~off may not be recovered as a preferential transfer 


under § GO by the bankruptcy trustee. See New York 
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County National Bank v. Massey, 192 U.S. 138, 147 (1904). 


Section 68 is applicable where the bankrupt makes a 


deposit in his bank account in good faith and in the due 


course of business, and where the deposit is subject tG 
withdrawal at the will of the depositor. See Josep, F. 
Hughes & Co. v. Machen, 164 F.2d 983, 987 (4th Cir. 1947), 
cert. denied, 333 U.S. 881 (1948). 

If the deposit is accepted by the bank with an 
intent to apply it "on a pre-existing claim against the 
depositor rather than to hold [it] subject to the 
depositor's checks in ordinary course," however, the 
deposit is viewed legally as a transfer in payment of 
the debt. As such, it may be recovered by the trustee 
where the elements of a voidable preference are otherwise 
satisfied. Goldstein v. Franklin Square National Bank, 
107 F.2d 393, 394 (2d Cir. 1939); Mayo v. Pioneer Bank 
& Trust Co., 270 F.2d 823, 836 (Sth Cir. 1959), cert. 
denied, 362 U.S. 962 (1960); 4 Collier § 68.1612) at 
919-920.1. 

The deposits to AIBC's account on November. 2 and 
19 were clearly made and accepted by the New York Bank as 


payments of AZBC's debts, not as ordinary deposits. 
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Thus, the Bank's interna]. documents record the credits 


made to AIBC's account and the subsequer: debits in favor 
of the Bank as "Repayment of advance" of May 3 and May 17, 
1973, and “re: your [AIBC's] letter 5/15/73." 

Since the Bank at no time intended to treat the 
payments as ordinary deposits into AIBC's account, it may 
not invoke the sanction of § 68 to protecc itself from 
the Trustee's action under § 60. 

B. Pledge and Assicqnment: The First Loan 

Section 60(a) (2) of the Bankruptcy Act incorporates 
state law to determine the date on which a transfer is 
deemed perfected against subsequent lien creditors. See 
MeKenzgie v. Irv.nea Trast Co., 323 U.S. 365, 370 (1943), 
The parties agree that the law of New York should be held 
applicable to the transactions betweeen the New York Bank 
and the eo The question this Court must decide, 
therefore, is whether AIBC's purported pledge to the 
New York Bank of its ss Franc time deposit, or the 
alleged assignement of its foreign exchange contract or 


the time deposit, were valid and enfcrceable under the law 


of New York, and if so, when they were perfected. 
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1. Pledge of the Time Deposit. The Bank's theory 


that it was the holder of a secured interest in the form 

of a pledge must fail. While the evidence does demonstrate 
an intention to pledge to the Bank the Swiss Franc time 
deposit which AIBC maintained at the Wells Fargo Bank in 
Luxembourg (hereafter, the "Luxembourg Bank"), no delivery 
of it or of some evidence of it into the possession and 
control of the New York Bank ever took place. As is shown 
below, delivery to the pledgee is eecent ial o the validity 
of a pledge. Absence of such delivery leaves the debtor 

in control of the property, and as to other creditors, with 
the deceptive appearance of complete ownership. The issu- 
ance by the Luxembourg Bank to AIBC of a clean receipt for 
the time deposit, and the failure of the New York Bank to 


have the receipt recalled or modified to reflect its 


pledge, are thus fatal to the defendant Bank's pledge 


Claim. Furthermore, even if that were not the case, any 
pledge which may have existed was lost when the Luxembourg 
Bank forwarded the deposited funds on November 2 to the 
Swiss Bank, which had no notice of the New York Bank's 


interest. 
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The intention of the New York Bank and AIBC was 


manifested in an exchange of letters outlining the first 


loan transaction. Sheldon Silverston, AIBC's president, 
wrote on April 30, 1973 that the Swiss France time Geposit 
"js lodged with you as collateral for the One Million 
Dollar loan and is subordinated to such less. The Bank 
responded in a letter dated May 2 that "You have agreed 

to lodge with us as ecliaters: the Swiss Franc time 
deposit...." Finally, the Bank's internal loan authoriza-— 
tion form notes the "Time Deposit with WFB/Lux as 


10/ 
collateral." 


The defendant Bank contends that the pledge agree- 
meut was perfected in tiat the Luxembourg Bank, with wnom 
the deposit was maintained, had notice of the New York 
Bank's pledge. The evidence presented to prove that the 
Luxembourg Bank had such notice is not free from ambiguity. 
Both the receipt issued to AIBC for the time deposit and 
the telex sent from Luxenbourg to the New York Bank confirm- 
ing the deposit make no reference to a pledge. The time 
deposit was arranged for AIBC by the New York Bank, however, 
and a telex from Luxembourg to New York dated April 20, 1973 


stated that "I assume that this swiss franc deposit placed 
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with Lux will serve as collateral for a dirs 1 mil loan 
made by yourselves to your new york customer." The New York 
Bank claims that it responded to this query by mailing to 
Luxembourg a carbon copy of the May 2 letter outlining the 
transaction which has been quoted above in pertinent part. 
While it would have been more persuasive had the defendant 
Bank punatttne into evidence the actual copy received by its 
Luxembourg affiliate instead of a copy from defendant's files 
which was marked with a handwritten blind carbon copy notation, 
the Court will assume that the copy was sent and as a result 


that the Luxembourg Bank had notice of an intended pledge/to 


the New York Bank. 


The law of New York provides that delivery of pledged 


property or of an instrument evidencing it to a pledgee or 


possession of the same by the pledgee is "fundamental" to the 
11/ 


waliainy of the pledge. See McCoy v. American Express Co., 
253 N.Y. 477, 462, 171 N.E. 479 (1930). A pledge is also en- 
forceable.. where such delivery is made to an agent of the 
pledgee and not the pledgee himself. Id., at 483. Even if 
the Luxembourg Bank may be considered the New York Bank's 


12/ : 
agent, however, a pledge was not perfected by AIBC's 


acknowledgin 
bank thereupon issued to AIBC a document that AIBC was entitled 


delivery of Swiss Francs to the Luxembourg Bank because the latter 


to the time deposit. 
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The defendant's analysis ignores the character of 
the subject anieas and what it takes to possess its control; 
a time deposit is deemed by the common law to be a non-negotiable 
chose in action. 5 N.Y. Juris., Banks & Trust Cos. § 207 
(1959). Since the delivery or possession of a chose ee 
action (in essence here, the Luxembourg Sink! & ehlisetinn 
to pay AIBC, ste deccelice and creditor) presents eonccpkaa? 
difficulties, he causes have evolved the doctrine by 
witch pvncciate of such an intangible may be obtained ho 
possession of a document which represents the chose in 
action and is deemed indispensable to its es See 
Annot., 53 A.L.R.2d 1396 (1957). Thus, the New York | 


? 


courts hold a pledge of a savings account is vaiid where 


the passbook representing it is delivered to the pledgee. . 


See, e.g., In re Hoffman's Estate, 175 Misc. 607, 25 N.Y.S. 


2d 339 (Sur. Ct. 1940). 


Neither the New York nor the Luxembourg Bank ever had or 
main : 
tained. possession of an indispensable instrument 
13/ 
representing AIBC's Swiss Franc time deposit. Since 


possession of such a document may be the only means by 


which a pledge of a time deposit may be perfected, see 
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Walton v. Pigua State Bank, 204 Kan. 741, 466 P.2d 316 
(1970); Restatement of Security, § 1 (1941), the Bank's 
pledge theory appears unsupportable. 

While in this case as distinguished from the facts 
in other cases, the obligor of the supposedly pledged chose 
in action, the Luxembourg Bank, had notice of the intended 

14/ 


interest of the intended pledgee, the New York Bank, and 


it may be questioned whether any indispensable instru- 


ment was created representing the pledged property, the time 


deposit, analysis indicates no warrant for a difference in 
principle here from that in the decided cases. The arrange- 
ment employed fails to satisfy the purposes of the delivery 
requirement of the New York law of pledges even if the in- 
dispensable instrument requirement were to be disregarded 
in this case. 

The primary purpose of the requirement that the 
pledged property be delivered to the pledgee is to provide 
"notice to the pledgor's creditors ... that the property 


in question is no longer free from prior interests of 
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third parties." Gins v. Mauser Plumbing Supply Co., 


1, @ (28 Cir.), cert. denied, 281 U.S. 736 (1930); In re 
Copetcad, 391 F. Supp. 134, 151 (D. Del. 1975) (pledgor 


must not be permitted to derive a “false credit" from 


apparent ownership of item pledged). The Luxembourg Bank 


issued a contract directly to AIBC, dated April 30, 1973, 
which confirmed the time deposit and stated that AIBC 
would be entitled to 3,305,997.50 Swiss Francs on 

15/ | 
November 2, 1973. The contract makes no reference to 
any pledge of the deposit to the New York Bank, and the 
Bank hes not offered any evidence to suggest that che 
contract was subsequently recalled or modified to reflect 
“‘a pledge. Hence, the defendant permitted the existence 
of conditions under which the bankrupt could easily make 
it appear to potential creditors that the Swiss Franc 
‘time deposit was an unencumbered asset. Given the exist- 
ence of the time deposit receipt in the hands cf AIBC 
and the absence of any effort by the New York Bank to 
prevent third parties from relying on the apparent owner- 
ship of the deposit, the defendant Bank's agency relation- 
ship with the Luxembourg Bank where the deposit was main- 
tained is insufficient to constitute that delivery aad 


possession of the property which is necessary to render a 
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pledge valid and enforceable. 

Regardless of whether a pledge to the New York Bank 
of the time deposit had been perfected in Luxembourg's 
hands, however, the assumed pledge expired when the time 
deposit matured on November 2. The subject of the pledge -- 
the time deposit -- had simply ceased to exist prior to 
the loan repayment to the New York Bank. 


Moreover, without regard to expiration of the 


time deposit, the assumed pledge was lost as matter of 


law when the Swiss Francs were forwarded to the Swiss Bank 
without any notice of a pledge to the New York Bank. 
The Swiss Francs were then exchanged into dollars which 


were transmitted to New York by Swiss Bank. 


It is clear that a pledge, once perfected, may be 
lost where the pledgee or his agent has lost possession 
of the collateral. McCoy v. American Express Co., supra. 
The defendant's own theory panite that a pledge may be 


perfected where the property is in the possession of a 


third party only where that 


A i444 


Opinion 


party has notice of the pledgee's interest. Yet the 


defendant Bank has presented no evidence to indicate that 


16/ 
the Swiss Bank was aware of the purported pledge. 


To the contrary, the instructions sent to-the Swiss Bank 
by both AIBC and the Luxembourg Bank show that no refer- 
ence was made to any interest in the funds by the New York 
Bank. Thus, whatever validity the pledge may have had 
while the Luxembourg Bank controlled the property, the 
pledge ceased to be perfected when the property came into 
17/ 
the control of the Swiss Bank. While the interruption 
in posscesion was merely a temporary one, the fact 
remains that a judgment creditor of AIBC could have fore- 
closed on the Swiss Francs on November 2 while they were 
in the custody of the Swiss Bank. Moreover, had AIBC 
defaulted on its debt to the New York Bank on November 2 
by issuing new and different instructions to the Swiss 
Bank, the defendant would not have had control over any 
pledged property with which to effect payment of the debt 


owed it. 
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2. Assignment of the Time Deposit. The defendant 


contends that, irrespective of whether there was a valid 
pledge of the time deposit, the bankrupt had also assigned 
the deposit to the Bank. There is no question that time 
deposits, as choses in action, are assignable. N.Y. Gen'l 
Oblig. Law § 13-101 (McKinney 1964). See Myers v. Albany 
Savings Bank, 270 App. Div. 466, 60 N.Y¥.S.2d 477, aff'd 
296 N.Y. 562, 68 N.E.2d 866 (1946). A finding that the 
agreement between AIBC and the New York Bank was an assign- 


ment would be more advantageous to the defendant than a 


finding of the existence of a pledge, on two separate 


grounds: an assignment would not require that the Bank 

have notified AIBC's obligor of its status as assignee, 

and an assignment would not need to have been perfected 
18/ 

by possession of the underlying obligation. 

However, the contention that there was such an 
assignment is entirely unsupported in the record before 
the Court. 

The test for the existence of an assignment is 


considerably more stringent than that for the existence 


of an agreement to pledge, — While an assignment 
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need not be in writing, 3 N.Y. Juris., Assignments § 34, 
(1958), and need not utilize any particular form or phrase, 
see Advance Trading Corp. v. Nydeqger & Co., 127 N.Y¥.S.24 
800 (Sup. Ct. 1953); Estate of Palmer, 53 Misc. 2d 217, 278 
N.Y.S.2d 352 (Sur. Ct. 1967) (substance, not form of trans- 
action controls), it must have divested the ines of 

all right, control and interest in the property assigned, 
and transferred the same entirely to the assignee. Advance 
Trading, Supra; Smith v. New York, 74 Misc. 2d 723, 344 


N.Y.S.2a. 799, 801 (Sup. Ct. 1973). 


The New York Bank contends that the proper test for 


the existence of an assignment is whether the obligor (the 
party indebted to the assicgnor) would be justified in pay- 
ing its debt to the person claiming to be the assignee. 
See Binkle Iron Co. ¥. Kohn, 299 N.Y. 179, 128 M.E. 113 
(1920); Fairbanks v. Sargent, 117 N.¥. 320, 22 N.E. 10395 
(1889); Donovan v. Middlebrook, 95 App. Div. 365, 88 N.Y.S. 
607 (1904); Modern Kitchens, Inc. v. Damianc, 51 Misc.2d 
264, 273 N.Y.S.2d 151 (Sup. Ct. 1966). 

Despite support for this contention in the case. 


law cited, the defendant's formulation provides little 
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assistance to the determination of whether a specific 
transaction should be deemed an assignment. Tt ts) both 
circular -- an assignment may exist if the obligor is 
justified in paying the assignee, but the obligor may not 
be justified in paying unless there exists an assignment -- 
and insufficiently discriminating. See 3 Williston on 
Contracts § 428 at 161-62 (3d ed. 1960) (the test posed by 
Donovan v. Middlebrook is incomplete). Hence, the 
analysis of whether in the instant case the acts and 
transactions of the parties gave rise to valid assignments 
bctcce a more detailed examination of the applicable. 
law. 

Preliminarily, it is clear that an agreement between 
two earties in which the first agrees to pay the amount he 


owes to the second out of a specific fund does not constitute 


an assignment of that fund. Williams v. Ingersoll, 89 N.Y, 


508 (1882); Donovan v. Middlebrook, supra; Modern Kitchens, 
Inc. v. Damiano, supra. The theory underlying this principle,, 
is that the debtor continues in control of the fund until 
payment is actually made, and the retention of control over 
the subject matter is inconsistent with an assignment of 


it. See Donovan, supra, at 567. 


Opinton 
It is equally clear that an instruction by one 
party to his obligor to pay a second party does not 


constitute an asSignment of that obligation. Such an 


instruction is a "mere direction, revocable [by the first 


party) at will." Schreiber v. Keller Mechanical Engraving 


Co., 57 Misc. 644, 108 N.Y.S. 658 (Sup. Ct. 1908). See 
Aetna National Bank v. Fourth National Bank, 46 N.Y. 82, 
92 (1871) ("an agreement, upon no new consideration, 
between debtor and creditor, that the former should pay 
the amount of his debt to a third person, is not irrevoc- 
able by the creditor"). 

Since an assignment requires a complete divestiture 
of control, the retained power to revoke precludes the 


creation of an assignment. See Maloney v. John Hancock 
ance 
Mutual tife Inst Co., 271 F.24 609, 614 (24 Cir. 1959) 
(under New York law, valid assignment requires "Such a 
present transfer of title or dominion that the debtor can 
safely pay the fund to the assignee notwithstanding any 
protests or orders to the contrary by the assignor”"); 
Farmers’ Loan & Trust Co. v. Winthrop, 207 App. Div. 356, 
362, 202 8.¥.5. 456 ©2923), modified, 238 H.¥. 477, 


144 N.E. 686 (1924), 
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cert. denied, 266 U.S. 633 (1925) ("an equitable assignment 


does not exist where an assignor retains ... any power to 


revoke"); In re Knowlton, 208 Misc. 454, 464, 143 N.y.S.2d 


tia (Sue. Ce. 

It is nonetheless true, however, that an instruc- 
tion to an obligor will constitute an assignment if such 
an instruction is accompanied by some further manifestation 
of an intention to assign. Restatement (Second) of 
Contracts, {Tent. Drafts 1-7] § 157(1), comment a. Thus, 
where the first party writes a letter to his obligor, order- 
ing him to pay a second party, and the letter (or notice 
of it) is given to the second party, a4 valid assignment of 
the obligation has taken place. It is essential that the 
order to the obligor direct payment of a specific obliga- 
tion owed to the first party, and not rely on the general 

19/ 
credit of the first party, however. 

While an order directed solely to an obligor does 
not satisfy the requirement for an assignment of an agree- 
ment between assignor and assignee, see Associated Metals 
& Minerals Corp. v. Jeletmeleri, 6 Ill. App. 2d 546, 128 
N.E.2d 595, 598 (1955), notice or delivery of the order 
to the assignee is sufficient to signifv the requisite 


agreement, and the order to the obligor presumably 
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‘makes of that agreement something more than a mere designa- 
20/ 
tion of a fund out of which payment is to be made. 

In sum, an assignment requires an agreement whereby 
the asSignor agrees to transfer presently all right, title 
and control over the subject matter of the assignment to 
the assignee. Such an agreement may be manifested by 
conduct, writing or parol, and in particular it exists 
where the assignor instructs his obligor to pay the 
specific fund owing to him to the assignee, and the 
assignor either delivers that order to the assignee or 
notifies him of it. No agreement to assign is created, 


however, by either (1) an agreement between two parties 


that the first will pay a debt owing to the second out of 


a specific fund; or (2) a revocable instruction to the 


obligor to pay the obiigation to the would-be assignee. 
Applying these principles of law, it is clear 

that the evidence in the record does not reflect any 

assignment by AIBC of its Swiss France time deposit to the 

New York Bank. Neither the letters exchanged between 

AIBC and the defendant on April 30 and May: 2, 1973, nor 


the Advance Account Agreement signed by AIBC, purports to 
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divest the bankrupt of all right, title and control of 

the time deposit. At most those documents grant a security 

interest in the deposit to the New York Bank while leaving 
rely 

title in AIBC. 

Furthermore, the instructions AIBC issued to the 
Luxembourg. Bank (by means of a telex from the New York 
Bank sent at AIBC's request) cannot constitute an assign- 
ment of the time deposit to the defendant as an order 
drawn on the assignor's obligor, for they directed Luxembourg 
to pay the Swiss Bank at maturity, not the New York Bank. 
The Swiss Bank in turn was instructed to forward the, 

22/ 
dollars to the New York Bank for AIBC's account there. 
This sequence of revocable instructions may be taken at 
most to designate the fund out of which AIBC planned to 
repay the New York Bank, but such a designation does not 
constitute an assignment of the fund. See Donovan v. 


Middicbrook, supra. 


A thorough discussion of the New York Bank's 


defense requires that the Court consider the "General Pledge 


Agurcement" which AIBC entered into with the Bank on 


January 29, 1970, long before the transactions giving rise 
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to the instant litigation. While the defendant does not 


advert to the 1970 Agreement in connection with its time 
deposit assignment theory, it appears relevant since in 
executing it AIBC agreed to "assign, transfer to and 
Pledge with [the New York Bank] ... all money and property 
«+. Which shall hereafter be delivered to or come into 
the possession, custody or control of Bank in any 
manner...." Nonetheless, even if the Luxembourg Bank's 
possession of the Swiss Francs is deemed to satisfy the 
custody requirements of the 1970 Agreement, the resulting 
assignment automatically terminated when that Bank lost 
“possession, custody or control" over the funds by 
transferring them to the Swiss Bank, which had no notice 
of the defendant's interest. 

Finally, the actual conduct of the defendant is 
inconsistent with the assignment theory it presses here. 
When the funds were transmitted to it from the Swiss Bank 
on November 2, the New York Bank credited AIBC's account 
with the full amount received, and then debited it with 
the principal and interest due on the May loan. Had there 


been an assignment of those funds to the Bank, it 
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presumably would have taken the payment directly for 
itself and credited AIBC's account only with the excess 


received above the amount assigned to the Bank. 


3. Assignment of the Foreign Exchange Contract. 


In connection with the loan from defendant, 
AIBC entered into a foreign exchange contract 


with the Swiss Bank by which AIBC was to sell 
that bank Swiss Francs on November 2, 1973 and receive 
«ollars in return. Wholly apart from its claims in regard 
to the Luxembourg time deposit, the New York Bank contends 
that AIBC assigned to the Ban this contract right to 


23/7 
receive dollars from the Swiss Bank. As evidence of 


this purported assignment, the defendant points to certain 


conclusory trial testimony by the Bank's officers, and to 
the letter of April 30 sent by AIBC to the Bank outlining 
the first loan transaction. That document states in 
relevant part 

We have instructed Swiss Credit Bank to deliver 

to Wells Fargo Bank International Corp. New 

York, value November 2, 1973, the sum of USS 

a, 082,014.37., 


This statement would appear to notify the New York Bank 


that AIBC had instructed its obligor, the Swiss Bank, 
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to deliver the money due AIBC to the New York Bank. As 
such, it satisfies one of the elements of an assignment. 
However, the actual instruction given the Swiss Bank was 
not sufficient to constitute an sent oament in favor of 
the defendant, for it specified that the funds were not 
to be weed the New York Bank, but to AIBC'sS account 

24/ 
there. Hence, there was no order by one party directing 
its obligor to pay a second party for the latter's own 
use? e2¢ Drill v. Tuttle, supra. Since there is absolutely 
no other evidence of an intention by AIBC to divest all 
. 

its right, title anc control over the contract rignt in 
favor of the Mew York Bank, the Bank's contract right 


assignment theory may not prevail. 


Even if the record before the Court had established 


an assignment of AIBC's contract right to the New York 


Bank, the defendant's failure to comply with the filing 
provisions of the New York Uniform Commercial Code govern- 
ing contract assignments would have rendered the alleged 
assignment invalid as against the Trustee. The Code is 
inapplicable to security interests in bank accounts, 


§ 9-104(k), and consequently, would not have applied:to a 
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pledge or assignment of the Luxembourg time deposit, if 
one had been made. However, the Code does govern and 
applies to assignments: of contract rights, §§ 9-102(1) (a), 


25/ 
(2). 


The April 30 letter allegedly establishing the contract 


right 


assignment does not measure up to a security agreement 


under the U.C. C. since it fails to contain a "descrip- 
tion of the collateral" as required by § 9-203(1) (a). 
Cf. In re Laminated Veneers Co., 471 F.2@ 1124, 1125 (2a 
Cir. 1973). Moreover, the Bank failed to file a financing 
under the 
statement, as required by §§ 9-303, 302(1). Hence,'’the 
defendant failed to obtain a valid and perfected assign- 
ment of contract rights. 

The defendant Bank maintains that it was not required 
to file a financing statement because its assignment fell 
within the terms of § 9-302(1)(e), which exempts from 
filing 

an assignment of accounts or contract rights 

which does not alone or in conjunction with 

other assignients to the same assignee 

transfer a significant part of the outstand-— 


ing accounts or contract rights of the 
assignor. 
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The Bank had the burden to prove that the exemption of 
§ 9-302(1) (e) was availabl~ to it, however, Craig v. Gudim, 
466 P.2a 316, 320 (Wyo. 1971); 3 Collier § 60.51A, at 
1050.10, and it failed to do so. On the record before the 
Court, AIBC's total "outstanding “accounts or contract 
rights" at the time the instant assignment was allegedly 
made were ey The assignment thus transferred 
just under 20% of the bankrupt's accounts, including the 
assigned contract right. That would appear to be a 
"significant part" of its outstanding accounts, especially 


in view of the high absolute value of the transaction at 


issue. See 1 P. Coogan, W. Hogan & D. Vagts, Secured 


Transactions § 10.03[8] at 1087 (rev. ed. 1974) (this 


filing exemption “is surely not calculated to excuse from 
compliance with the notice-filing requirement an assign- 
ment to a bank of a single large claim simply because it 
is an isolated assignment"); J. White & R. Summers, 
(1972) 

Handbook of the UCC, § 23-8 at 808-09 / (certainty renders 
percentage test preferable to criterion relying on 


isolatedness of transaction). But see Standard Lumber 


Co. v. Chamber Frames, Inc., 317 F. Supp. 837, 840 (B.D. 
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Ark. 1970) (assigned accounts totalling some $3,000, or 


16% of outstanding accounts, held not significant part). 


Thus, none of the New York Bank's theories establish 


that the Bank enjoyed any security at all in respect of 
the first loan with which to insure repayment thereof. 
Cc. Pledge and Assignment: The Second Loan 

The second loan extended to AIBC by the New York 
Bank, and the underlying currency arbitrage transaction 
between AIBC and the Swiss Bank, followed the same pattern 
as the first loan transaction. Instead of opening a 
second six-month Swiss Franc time deposit with the 
Luxembourg Bank, however, AIBC placed the deposit account 
with the United California Bank in London (hereafter, the 
“London Bank"). Furthermore, the text of the documents 
reflecting the May 17 loan agreement between the bankrupt 
and the New York Bank differd from that of the May 3 loan, 
and is even less suggestive that the transaction was secured. 
Consequently, while the defendant's arguments that the time 
deposit and the foreign exchange contract right were pledged 
or assigned to it may be ingenious, they remain unper- 


suasive. 
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1. Pledge of the Time Deposit. The Bank's 


pledge theory is defective, for the evidence in the 
record reflects neither an intention by AIBC to pledge 
its Swiss Franc deposit to the New York Bank nor a delivery 
of the deposit or any document . representing it into 
that Bank's possession. 

The document which records the agreement between 
AIBC and the defendant in regard to the second loan is a 
Jetter from the bankrupt to the Bank dated May 15, 1973. 
Unlike the exchange of letters which gave rise to the 


first loan, the May 15 letter made no reference to any 


collateral, nor to any agreement to "lodge" the time 


* deposit with the New York Bank. Instead, it merely out- 
lined the arbitrage transaction for which the borrowed 
funds were to be employed, and indicated that AIBC had issued 
instructions to the London Bank and the Swiss Bank which 
would result in repayment to the New York Bank of the 
money due on November 19. There was no suggestion that 
such instructions were irrevocable. 

The defendant's internal offering sheet for the 


second loan also varies from that for the first, since it 
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refers to no collateral zn? recites merely the existence 
of the May 15 letter and a promissory note which had not 
27/ 
yet been sent. Indeed, the Bank did not obtain a signed 


promissory note or an advance account agreement prior to 


forwarding the second million dollars, and apparently did 


not solicit such documents until months later, on August 


3, 1973. Notwithstanding a request to AIBC on that date 
from the Bank, it appears that no promissory note or 
advance account agreement was ever executed by AIBC in 
connection with the second loan. Finally, there is no 
evidence apart from the written documents to suggest that 
-AIBC and the defendant had agreed orally to secure the 
loan with a pledge of the London Bank time deposit. 

As to the delivery and possession of the time 
deposit by the New York Bank which is essential to a 
perfected pledge, the Bank puts forward a rather complicated 
theory. It does not maintain that the London Bank had 
‘i. of its "pledge" or acted as its agent; instead, 
it contends that the Swiss Bank had constructive posses- 
sion of the time deposit by virtue of an irrevocable 


instruction which AIBC gave to the London Bank on July 16, 
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1973 to forward the Swiss Francs at maturity to the Swiss 
Bank. The defendant then argues that the Swiss Bank's 
possession was sufficient to perfect a pledge in favor of 
the New York Bank on either of two grounds: qa the Swiss 
Bank had notice of the “pledge”; or (2) the Swiss Bank was 
itself a pledgee of the time deposit, and possession by 
that pledgee operated to perfect a second pledge to the 
defendant, even where the first pledgee had no notice of 
the second. 
The Bank's theory must fail even if one accepts 

the validity of each of its elements. The Swiss Bank's 
"constructive possession" of the time deposit was inadequate 
to perfect any pledge of that property, whether to the 
Swiss Bank or the New York Bank, for neither bank took 
steps to prevent AIBC from being able to represent its 
London Bank deposit as an unemcumbered asset. To the 
contrary, the London Bank issued a confirmation of the 
deposit to the bankrupt, dated May 16, 1973, which nowhere 


reflected any interest of either bank. As discussed in 


connection with the first loan, possession of an indispens- 


able instrument representing the time deposit is a pre- 
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requisite to the perfection of a pledge of the deposit, 
at least 
where such possession is necessary to disable a pledgor 
from deriving a false credit from apparent ownership of 
the pledged property. 
“tn any event, there is no evidence in the record 
which suggests that the Swiss Bank had notice of the alleged 
pledge by AIBC of the London Bank deposit to the kent 
Contrary to the New York Bank's argument, such notice is 


essential to the perfec:ion of a pledge even where the 


property is in the possession of a prior pledgee. In 


Gins' v. Mauser Plumbing Supply Co., 148 F.2a 974, 977-78 


(2a Cir. 1945), the Second Circuit held that property 


which has been delivered into the possession of one pledgee 
may be pledged a second time without delivery to the second 
pledgee. In deciding that a pledge agreement alone, 
without delivery, was sufficient to create a valid pledge 
where the property at issue was already held by a prior 
pledgee, the Court of Appeals added that *itihe onke addi- 
tional requirement suggested is that the first plcdgee 

be given notice of such contract...." While that language 


‘ 


is more precatory than mandatory, sufficient notice was 
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provided in the case before the appeals court. Any 
contrary rule would fail to effectuate the primary purpose 
of the delivery requirement for a valid pledge, for poten- 
tial creditors, upon inguiry to the first pledgee, would 
not learn of the interests of other parties in the 
property. See Robinson v. Exchange National Bank, 31 F. 
Supp. 350, 351 (N.D. Okl. 1940) (possession by one pledgee 
perfects interest of second where there is agency relation- 
ship between the two parties); In re Chapman, 5 UCC Rep. 
Serv. 649, 652 (W.D. Mich. 1968) (possession by one 


secured party under UCC § 9-304(1) also perfects for 


second since inquiring creditors will learn of all interests 


in the property). 

Consequently, there is no basis for concluding 
that the New York Bank ever acquired a valid, perfected 
pledge of AIBC's time deposit at the London Bank. 

2. Assignment of the Time Deposit. There is no 
evidence to support the defendant's contention that AIBC 
assigned the London Bank time deposit to it. To the 
contrary, all the facts are entirely inconsistent with the 
notion that AIBC transferred all right, title and interest 


in the deposit to the New York Bank. 


AIBC instructed the London Bank on May 15, 1973 to 
pay the value of the time deposit at maturity to the Swiss 
Bank “in favor of American IBC Corp." Although the New 
York Bank received a carbon copy of that instruction, 
the document nowhere directs the London Bank to pay the 
New York Bank. On July 16, 1973, AIBC mailed “irrevocable 


instructions" to the London Bank to pay both principal 


and interest at maturity to the Swiss Bank. No reference 


appeared to the New York Bank. 

While AIBC's irrevocable instruction may have 
transferred control of the time deposit to the Swiss Bank, 
it is clear that until that event AIBC retained complete 
control over the time deposit. After the instruction was 
issued, no possibility remained that the time deposit 
might be assigned to the New York Bank by AIBC. 

3. Assignment of the Foreign Exchange Contract. 
The Bank asserts that AIBC's letter of May 15, 1973 to the Bank 
created an assignment to the Bank of AIBC's right to 
receive dollars under its second foreign exchange contract 
with the Swiss Bank. That document does lend some support 


to the Bank's position, for in it AIBC notified the 
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New York Bank that it had 

instructed Swiss Credit Bank, Zurich to pay 

Wells Fargo Bank International Corp. New York 

the sum of $1,046,895.05 value November 19th, 

Lo73. ’ 
As ciscussed in regard to the first loan transaction, a 
debt due or payable to the assignor may be assigned by 
a Girection to the debtor to pay the debt to a designee 
for the latter's own use providing that notice of the 


direction has been given to the designee by the assignor. 


To come within this rule it was requisite for AIBC to 


direct Swiss Bank to pay the New York Bank and for AIBC to 


° 


notify the New York Bank of the direction. The May 15th 
letter appears to satisfy such a notice requirement. 

The actual instruction AIBC gave to the Swiss Bank, 
however, belies the existence of an assignment. In its 
telex OE tay 15 to the Swiss Bank, its debtor, AIBC wrote 


kindly deliver the countervalue in u.s. funds 
(1,046,894.05 dollars) to wells fargo bank inter'l 


corp. in favor of american ibe corp vaiue november 
19, 1973 (emphasis added). 
It thus appears that the bankrupt merely instructed the 


Swiss Bank to forward the dollars to its own account at 


the New York Bank, not to pay the New York Bank. 
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Consequently, AIBC did not divest itself of control over 
the dollars and transfer all right and interest in them 
to the defendant by virtue of either the telex or letter 
of May 15; it made no assignment. 

Moreover, as with the first loan, the subsequent 
conduct of the defendant is inconsistent with an assign- 
ment to it of the foreign exchange contract right. Had 
there been an assignment, the New York Bank would not 


‘ 


have credited AIBC's account with the entire sum that 


it received on November 19; instead, it would have taken 


the amount assigned to it directly, and credited any 


excess to AIBC's account. 

Finally, as with the first loan, any assignment of 
the second foreign exchange contract would have been 

29/ 

_ governed by the New York Uniform Commercial Code. 
The New York Bank's failure to obtain a written security 
agreement describing the collateral, and to file a 
financing statement putting other creditors on notice of 
the assignment, thus would deprive it of a valid and 
perfected interest enforceable against the trustee even 
if it had been able to establish that an assignment other- 


wise existed. 


Cd 
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Thus, as was the case with the first loan, none 
of the New York Bank's theories justifies a conclusion 
that the second loan was in any way secured, or that the 
transfer which extinguished it occurred, under § 60(a) (2) 
of the Bankruptcy Act, at any time other ies November 19, 
2973. | 


D. Payment of the Bankrupt's Debt by the Swiss Bank: 
The Second Loan 


In outlining the second loan transaction to the 


New York Bank, AIBC explained in its letter of May 15 

that it had instructed the Swiss Bank to forward o the 

New York Bank the dollars to come due on November 19 

under the foreign exchange contract. In August, however, 
AIBC changed its instructions to the Swiss Bank without 
informing the New York Bank. AIBC at the time was indebted 
to the Swiss Bank as a result of transactions wholly un- 
relat:ed to those at issue in this litigation, and on August 
29 AIBC instructed the Swiss Bank to retain the dollars 

due AIBC for itself (Swiss Bank) and thereby extinguish 


30/ 
AIBC's debt to it. Thus, the funds which AIBC had 


designated for repayment of the second loan made by the 
a> 


New York Bank were no longer to be available for that pur- 


pose. However, the new instructions to Swiss Bank were not 


followed. 
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On November 19 the Swiss Bank, through error, 


forwarded the dollars to AIBC's account at the New York 
Bank pursuant to the original instructions from AIBC of 
May 15, The Swiss Bank soon discovered its mistake, and 
requested a return of the funds from the New York Bank in 
a series of telexes in early December 1973. The defendant 
denied that the Swiss Bank had any right to reclaim the 
31/ 
dollars, and refused to give them up. 

The New York Bank has now seemingly changed its 
position, and in an attempt to turn AIBC's apparent double- 
dealing to its advantage, contends in this Court that the 
dollars it received on November 19 had been assigned to 
the Swiss Bank,and therefore that the delivery or the 
dollars was not a transfer to the New York Bank of the 
property of the bankrupt. The defendant maintains that the 
transfer of funds from the swiss Bank to it merely substitut- 
ed the Swiss Bank for the New York Bank as a claimant in 
bankruptcy, and thus had no effect on other creditors. See 
in re Erie Forge & Steel Corp., 456 F.2d 801 (3d Cir. 1972). 
Since a transaction is preferential only if it transfers the 


bankrupt's property, the defendant would be immune from the 
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trustee's attack if its contention is correct that the 
funds it received belonged not to AIBC but to the Swiss 


Bank. Bankruptcy Act, § 60(a); see Ricotta v. Burns Coal 


& Building Supply Co., 264 F.2d 749 (2d Cir. 1959) (essence 


of a preference is depletion of bankrupt's estate available 
to remaining creditors); La Bour v. Allen, 165 F. Supp. 471, 
474 (W.D. Mich. 1958). 

The defendant's contention raises the threshold 
question of the choice-of—law to be applied to determine 
whether AIBC's telex of August 29 to the Swiss Bank constitut— ~ 
ed an assignment of the foreign exchange contract right to 
that bank. Since an independent federal hae 

32/ : 
rule is appropriate, New York's rules are not controlling. 
Similarly, neither the parties' digneen cat that New York's 
substantive law applies to the transactions between AIBC. 
and the New York Bank, nor their initial assumption that 
New York law is applicable here, is dispositive since this 
alleged assignment involved AIBC and the Swiss Bank, and i:he 
latter is not a party to this action. 

An examination of the contacts which the August 29 
transaction had with Switzerland and New York, the two 


jurisdictions whose law is potentially applicable, indicates 
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that Switzerland's interest is the more substantial. 
While the transaction itself took the form of an inter- 
national telex, the donteact allegedly assigned was to be 
performed in Switzerland by a Swiss entity, and the 
assignee was also Swiss; the only contact with New York 


was the residence of the assignor. Consequently, Swiss 
33/ 


law seems appropriate. Cf. In re Circle Trading Corp., 
26 F.2d 193 (2d Cir. 1928) (Argentine law determines 


validity of security interest for preference purposes). 


In responding to the Court's post-trial request 


that the parties brief the assignment issue under Swiss 
law, the defendant submitted evidence that AIBC had entered 
into an agreement with the Swiss Bank which provided that 
all transactions between them would be governed by Swiss 
law. While this agreement was not introduced in evidence 
at trial, it appears reliable, and together with the 
New York Bank's revised conclusion that Swiss law is indeed 
applicable, reinforces the Court's decision. 

it appears that AIBC's August 29 telex to the Swiss 
Bank does not constitute an assignment under Swiss law, 


34/ 
as presented to the Court by the parties. 
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Accordingly, the New York Bank's argument that the funds 
it received on November 19 belonged to the Swiss Bank 
may not be sustained. 

The expert opinion of Swiss counsel provided by 
the defendant declares that the Swiss Bank was entitled 
both to a lien ani a right of set-off on the dollar 
proceeds of AIBC's foreign exchange contract, and con- 
cludes that no third party could have obtained an interest 
in those dollars superior to that of the Swiss Bank after 
August 29, 1973. The Swiss Bank's priority as against 
other creditors of AIBC is not at issue, however; that 


the Swiss Bank may have had a lien on the funds it 


forwarded to New York does not mean that those funds 
| — 35/ 
Ceased to be the property of AIBC. Only an assignment 


or other transfer of all right, title and interest in 

ine funds to the Swiss Bank could have worked the change 
in ownership which is crucial to the defendant's theory. 
The expert opinion of Swiss counsel submitted by 
the Trustee cconcludes that the August 29 cna could not 


constitute an assignment to the Swiss Bank because it was 


not signed by the assignor, and because its text did not 


A i“ 
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sufficiently reflect an intention to assign. Since neither 
of these propositions are controverted in the analysis 
ndbeiiied ty the defendant, the Court's conclusion must 
be that AIBC did not assign th? dollars to the Swiss Bank 
36/ 

under the law of Switzerland. 
Iv. Conclusions 

Since none of the defenses offered by the New York 
Bank can be sustained, the Trustee is entitled to recover 


the preferential transfers received by the Bank. 


It may be true that the two transactions the 


defendant entered into with the bankrupt appeared riskless, 


since the risk of fluctuation in the foreign exchange 
rates in the underlying arbitrage contracts was entirely 
on the Swiss Bank, not on AIBC, and since the series of 
instructions (revocable) issued by AIBC enabled the 
defendant to see in May the source of its eventual repay- 
ment in November. Yet in relying on a sequence of execut- 
ery contracts, the Bank's officers made the mistake of 
assuming that because a secured transaction is riskless, 


a seemingly riskless transaction must be secured. 
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The evidence establishes that the defendant had 
at most an equitable lien on the funds it eventually 
received as repayment of the loans; under § 60(a) (6) of 
the Bankruptcy Act, such liens are not sufficient to 


withstand the attack of the Trustee where “available 


means of perfecting legal liens have not been employed." 


See 3 Collier J 60.49, at 1028-29. The defendant's 
failure to take the elementary steps which would have 
entitled it to the status of a secured creditor can 
only be attributed to its banking practices and 
procedures. 

It is indisputable that the payments to the 
New York Bank deprived other creditors of significant 
assets which could otherwise have been equitably distribut- 
ed, along with the hardships imposed by bankruptcy, 
among all the bankrupt's unsecured creditors. Accordingly, 
‘ plaintiff shall recover from defendant each of the sums 
the latter reccived on November 2 and 19, 1973 respective- 
ly, in payment of defendant's loans to AIBC, with interest 
and costs, to be calculated and entered by the Clerk, 


and have execution therefor. 


A re: 


Opinton 


The foregoing shall constitute the Court's 


findings and conclusions as required by Fed. R. Civ. P. 


52(a). 


SO ORDERED. 


DEC 22 1975 


Milton Pollack 
U. S. District Judge 


FOOTNOTES 


1/ The first loan was for $1,000,000 on May 3, 1973 at 8% 
interest, to be repaid on November 2, 1973. On May 3, AIBC 
purchased 3,240,000 Swiss Francs from Swiss Credit Bank in 
Zurich to be sold to it for dollars six months later. In 
the interval, AIBC opened a time deposit with the Swiss 
Francs at 4.25% with Wells Fargo Bank in Luxembourg. 


The Swiss Franc time deposit matured on November 2, and 
the resulting 3,309,997.50 Swiss Francs re forwarded to 
the Swiss Bank for exchange into dollars at an exchange 
rate, fixed in May, which was more favorable to AIBC than 
the rate which governed the May exchange into Swiss Francs. 
The Swiss Bank then forwarded the resulting $1,042,814.37 
(retaining an unexpected surplus of 1,147.50 Swiss Francs 
in AIBC's account with it) to the New York Bank for AIBC's 
account, 


The New York Bank credited AIBC with the transfer and 
debited AIBC's account for $1,040,666.67, representing the 


principal and interest due the Bank; AIBC's account retained 
a profit of $2,147.70 which arose from the differential in 
the two rates of exchange, as reduced by the differential 
in the rates of interest it paid for the borrowed funds and 
received for the time deposit. The May contract placed the 
risk of fluctuations in the relevant exchange rate in 
November on the Swiss Bank. 


The second transaction followed a similar pattern. 
AIBC borrowed $1,000,000 at 8.5% interest from the New 
York Bank on May 17, 1973, due November 19, and purchased 
3,130,000 Swiss Frances from the Swiss Bank on the same 
date. AIBC and the Swiss Bank contracted for an exchange 
of the Swiss Francs back into dollars on November 19 at 
a fixed rate, favorable to AIBC. In the interval, AIBC 
placed the Swiss Francs in a six-month 3.25% time deposit 
at United California Bank in London. The time deposit 

_ Matured on November 19, and the London Bank forwarded the 
resulting 3,183,577.83 Swiss Francs to the Swiss Bank for 
exchange into $1,046,894.05. The latter sum was then sent 
to the New York Bank for AIBC's account, which credited 
AIBC with the transfer and debited AIBC's account 


$1,043,916.67 in repayment of the principal and interest 
due the Bank for the May 17 loan. The remaining $2,977.38 
was left in AIBC's New York account as its profit on the 
transaction. 


2/ Apart from the contention raised by the defendant 

that the repayment of the second loan was made out of 

funds belonging to the Swiss Bank because of an assign- 
ment made to that bank by AIBC in August 1973 (for which 
see discussion, infra), a question was raised at trial 

that both of the November payments might have been transfers 
of the Swiss Bank's property. The Swiss Bank transferred 
the dollars it sold AIBC in return for the latter's Swiss 
Francs to the New York Bank in favor of AIBC's account. 
AIBC also maintained an account with the Swiss Bank; 

the question arose because the Swiss Bank did not record 

a debit on AIBC's ledger account with it to reflect the 
transactions until some time after the everts took place. 
Thus, an examination of the Swiss Bank's books on the 

date of the payments might suggest it was the Bank's, 

not the bankrupt's, money which was transferred to New York. 


The Swiss Bank's delayed bookkeeping entries should 
have no effect on the outcome of these proceedings, however. 
See McKenzie v. Irving Trust Co., 292 N.¥. 347, eff'd, 323 
U.S. 365 (1945). A preferential transfer may be "indirect" 
under § 1(30) of the Bankruptcy Act, and the use of a cir- 
cuitous arrangement involving a third party to effect a 
transfer from debtor to creditor does not immunize a pay- 
ment from attack as a preference. National Bank v. 
National Herkimer County Bank, 225 U.S. 178, 184 (1912); 
Smyth v. Kaufman, 114 F.2d 40 (2d Cir. 1940). The payment 
would be deemed to come from the bankrupt's property even 
if the Swiss Bank's delayed debiting on AIBC's account 
renders its transfer of funds to New York a loan by it to 
the bankrupt. It is true that a loan by a third party to 
a bankrupt which is paid directly to the bankrupt's creditor 
is not considered a transfer of the bankrupt's property 
where the lender designates the recipient of the funds, 
for in that case the funds have never been even potentially 
available to other creditors. Where such control by the 
lender is absent, however, as here, the transfer is deemed 
to come from the bankrupt's estate. See Smyth v. Kaufman, 
supra; Grubb v. General Contract Purchase Corp., 94 F.2d 
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70 (24 Cir. 1938): Inter-State National Bank v. Luther, 
221 F.2d 382, 393 (10t2 Cir. 1955), cert. dismissed, 350 
U.S. 944 (1996). | Morcover,) Lt 36 clear that no Loan 
was involved in this case. The Swiss Bank acted merely as 
a conduit: it took AIBC'’s Swiss Francs, exchanged them 
for dollars, and forwarded the result to New York. 


3/ Whether or not creditors actually existed who might 
have obtained such a lien has no bearing on the time the. 
transfer is deemed to occur. Bankruptcy Act, § 60(a) (3), 
ai U.S.C. § 96a) (3). (1970). 


£/ These figures appear on the financial analysis 
performed by the New York Bank's credit officer. The 
financial statement of AIBC dated May 31, 1972, which 

the officer made use of, lists a net worth of $167,593.17. 
This difference has no effect on the instant discussion. 


5/ The settlement agreement provided that (1) Lara and 
Ospina would pay AIBC $1,000,000, of which $100,000 would 
be in cash and the remainder in a series of promissory 
notes; (2) AIBC would release Lara and Ospina from a 
series of promissory notes they had already given AIBC 
totalling $1,250,000; and (3) AIBC would arrange to have 
discharged a $3,000,000 debt owed by Lara and Ospina to 
United Brands, of which AIBC was the guarantor. The settle- 
ment envisaged that AIBC would enter into an agreement with 
United Brands in which the latter would extinguish the debt 
in exchange for the transfer to it c* a complete or partial 
interest in AIBC's Colombian assets. 


The loss of AIBC's Colombian assets would be offset by 
the discharge of its guarantee of Lara and Ospina's obliga- 
tion to United Brands; both were carried on AIBC's balance 
shect, on opposite sides, at approximately $3,000,000. 
Hence, the net effect of the settlement on AIBC might have 
been a loss of $250,000, which was the difference between 
the value of the promissory notes it was extinguishing 
and those it was to receive. However, it is not clear 
whether the existing series of notes totalling $1,250,000 
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was reflected on AIBC's 1972 financial statement; if it 
was not, the loss would not necessarily have affected 

the net worth figure calculated on the basis of chat 
Statement. It should be noted that AIBC's president 
testified at trial that the proposed settlement represent- 
ed a loss to AIBC of some $2,000,000. 


6/ The Bank was instructed in a letter from AIBC dated 

May 1, 1973 to forward all of the promissory notes which 
had been deposited with it in escrow to Lara and Ospina. 
120 days after the deposits were made if AIBC had not 
succeeded in reaching ar agreement with United Brands, as 
discussed in note 5, supra, before that time expired. The 
record does not show if the escrow deposits were ever made, 
so it is difficult to determine the date on which the Bank 
became aware that the settlement had fallen through. 
Regardless of the particular date, the defendant's conten- 
tion that AIBC's continued existence as a corporate entity 
from May through November compels a finding that the Bank 
had ceased to have any cause to believe AIBC was insolvent 
in November is nothing short of frivolous. 


The Bank also argues, on the basis of some ambiguous 
trial testimony of one of its officers, that it had refused 
to act as AIBC's escrow agent in May, and thus never learned 
that the settlement agreement failed. Even if the testimony 
is credited, the Bank may not contend that it was not advis- 
ed of the terms of the proposed settlement, including its 
highly contingent nature. The defendant was therefore on 
notice that AIBC was in an extremely dangerous position -- 
one which a person of ordinary prudence would deem worthy 
of additional inquiry in light of AIBC's minimal capitaliza- 
tion. 


7/ The Bank maintains that if AIBC lost its assets in 
Colombia it would also have been discharged from liability 
On its guarantee of Lara's and Ospina’s $3,000,000 debt to 
United Brands; consequently, tnere would have been no net 
effect on AIBC'S balance sheet. Yet the liquidation of 
the United Brands debt -- and AIBC's liability therefor -- 
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was the very point of the contingency written into the 
settlement agreement, see note 5, supra. Hence the Bank 
had no reason to assume that the loss of AIEBC's assets 
would necessarily be accompanied by a release of the 
company's obligation on its guarantee. 


8/ The other evidence presented ’on the question is similar- 
iy inconclusive. Nikita Lobanov, another Bank officer, 
wrote a letter on November 21 to a customer to whom he 

hnd previously recommended AIBC's services to explain that 
AIBC was now in financial difficulty. Boland was unable 
to account for Lobanov's knowledge of AIBC's condition. 
While the Lokanov letter suggests that the Bank did know 
of AIBC's problems on or about the date the second loan 
was repaid, it is uncontroverted that on November 19 
Boland arranged a meeting for Silverston with the Bank 
officer in charge of Latin American operations to discuss 
a new transaction AIBC was investigating in the Dominican 
Republic. This conduct by the defendant Bank seems 
entirely inconsistent with the proposition that it had 
actual knowledge of AIBC's insolvency at that time. 


9/ The Supreme Court has not decided whether the determin- 
ation of the state law incorporated by § 60(a)(2) of the 
Bankruptcy Act is to be made in reliance on the choice-of- 
law rules of the forum state or in accordance with an 
independent federal choice-of-law rule. McKenzie v. 

Tyving Trust.¢o., 323 U.S. 365, 371 n.2 (1945). See 
gencrally Kiaxon Co. Vv. Sloe. ee. Ot. Cd 6G US. 
O57 (1941), Oe Sviva v. Bellentine, 251 U.S. 370, Sel 
‘(1956) (failure to enunciate choice-of-law rule to deter- 
mine applicable state law incorporated by Copyright Act). 
As a consequence, the federal courts have adopted a variety 
Of approaches to the problem. Compare Matthows v. James 
Talcott, inc., 345 £.2c 374 (JEN Cif. )> cert | Gonica, 332 
U.S. 837 (1965) (law of state where transfer is made), 

With Hlobpe v. Rittennouse, 279 ©.2d 3, 8 {9th Cir. 1960) 
(law of state of bankrupt's incorporation and execution 

Of contract). Sce Speare Vv. Consol. Assets Coro., 36/7 F.2d 
200, 211 (20 Cir. 2906), 
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Several commentators have argued in favor of an 
independent federal choice-of-law rule... See, e.g., Mishkin, 
The Variousness of "Federal Law": Competence and Discretion 
in the Choice of National and State Rules for Decision, 

16 U. Sa. L. Rev. 797, 800 (1957); Sete, Applicability 

of State Conflicts Rules When Issues of State Law Arise 

in Federal Question Cases, 68 Harv. L. Rev. 1212, 1220-21 
(1955) (trustee's action to avoid preference is federally- 
created right without state analogue, should not be governed 
by state conflicts rules). 


Since the preference provisions of the Bankruptcy Act 
may work to disrupt, albeit unintentionally, even bona 
fide transfers, it appears that the Act would be implement- 
ed in a manner most consistent with proper commercial 
practices if the federal court chooses that body of state 
jaw which would have governed the transfer between the 
creditor and the bankrupt had bankruptcy not intervened, 
insofar as it may be ascertained. Any other rule might 
require the parties to a transaction to determine, and 
comply with, two separate sets of rules: those governing 
the transaction in the event of bankruptcy, and those 
applying otherwise. Cf. Austrian v. Williams, 198 F.2d 
607, 701-02 (24 Cic.), Gert. Geniea, 245 v-s- 909 (1952); 
Hart, The Relations Between State and Federal Law, 54 Col. 
L. Rev. 489, 514 (1954). 


The Trustee may institute suit for recovery of a 
preferential transfer in a number of Sucicial districts. 
See 3 Collier ¢ 60.60{1.1], at 1105-06. Consequently, 
the law of the forum state may not always be the one that 
the parties anticipated would govern their transaction. 
Thus, the federal courts should not be required to choose 
the forum state's law in every case; in the instant action, 
however, it supplies the appropriate rules of decision t 
assess the transactions between AIBC and the New York Bank. 


10/ A document called an "Advance Account Agreement" was 
also completed in connection with the loan; by executing 

it AIBC granted a security interest to the Bank "in all 
Gocuments which come into your [the Bank's] possession ...." 
(emphasis added). Since the time di:posit was not represented 
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by any document other than the receipt of which AIBC 
retained possession, the Advance Account Agreement has no 
bearing on the New York Bank's interest in the Luxembourg 
deposit. 


ii/ Since the Uniform Commercial Code does not apply to 
any “transfer in whole or in part of ... any Geposit ... 
maintained with a bank," N.Y. U.C.C. § 9-104(k) (McKinney 
1964), the common law of the state is applicable here. 


12/ The defendant argues that mere notice to a third party 
is sufficient to perfect a pledge and that an agency 
relationship is not required between that party and the 
pledgee. The Restatement of Security § 8 (1941) supports 
the Bank's position, as does the analogous provision in 
the N.Y. U.C.C. § 9-305 (McKinney 1964). The McCoy case 
required an agency relation where the third party was 
also an agent of the piedgor. Hence, the case law is 
unélear whether mere notice may be sufficient for perfec- 
tion where dual agency is not present. Compare Corneiius 
w. ©.0. Pleturecs, inc., S F.2c 157 (24 Cir. 1325) (eew 
York law deems mortgagee has possession where bailee has 
been notified and attorns to mortgagee) with Gins v. 
Mauser Plumbing Suvplv Co., 148 F.2d 974, 977 ~ (24 Cix, 
1945) (McCoy cited for oeoenien that pledgee with 
possession also holds for second pledgee where he is 
given notice of second pledge). It may be assumed for 
purposes of this opinion that the necessary relationship 
is present. 


_13/ The New York Bank contends that it maintained control 
of the time deposit cquivalent to the possession of such 

an instrument because the time deposit was negotiated by 
means of the New York Bank's telex facilities, including 
the use of its “test key” verifying code. The Bank con- 
cludes that AIBC could not communicate with the Luxembourg 
Bank in regard to the time deposit except by using tne 
telex in the control of the New York Bank. Tne documentary 
evidence belies this claim, however; the record includes 


a 131 


Opinton 


two examples of mail communication from Luxembourg to AIBC, 
and one -- a request for confirmation of the time deposit 
contract mailed earlier -- suggests that an answer by 

mail was expected. Moreover, the Bank has not established 
that AIBC could not have obtained the documents or 
signature cards necessary to obviate the need for the 
Bank's telex. 


The defendant Bank also attempts to circumvent the in- 
dispensable instrument requirement by suggesting that the 
subject of the pledge was the Swiss Francs themselves, 
not the time deposit. Unless words are not to be taken 
to mean what they say, however, there is no evidence in 
the record that AIBC and the New York Bank agreed that the 
Swiss Francs themselves would be pledged to secure the 
loan. 


14/ Some support for the view that possession of an in- 
dispensable instrument may not be necessary to establish 


control over a time deposit may be derived by analogy 
from the theory of quasi-in-rem jurisdiction, which ‘is 
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bottomed on a plaintiff's ability to attach a debt by 
asserting jurisdiction over the person of the party who 

is indebted to the defendant. See Harris v. Bali, 199 U.S. 
915, 222 (1905) ("The obligation of the debtor to pay his 
debt clings to and accompanies him wherever he goes"). The 
New York Bank's agency relationship with the Luxembourg 
Bank, the obligor of the time deposit, may arguably give 
vise to suffigient control over the Gbligor to perfect 

the pledge of the obligation. While this proposition was 
implicitly rejected in Walton v. Pigua State Bank, supra, 
(over a strong dissent), where the pledged time deposit 

was maintained at the very bank to which it had been 
pledged, Walton is distinguishable in that an indispensable 
instrument was in existence there, and the pledgce-bank 

had failed to obtain possession of it. Bur ef. Craig v. 
Gudim, 488 P.2a 316 (Wyo. 1971) (maintenance of 

deposit at creditor-bank does not give bank "possession" 

of deposit sufficient to satisfy perfection of assignment 
gnder U.C.C.). 
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15/ There is no contention by either side that this 
contract constituted an indispensable instrument represent- 
ing the c.,osit; it need not be so characterized, however, 
to have been capable of deceiving creditors of AIBC. 


16/ The New York Bank does contend that the Swiss Bank 
had notice of the pledge, but its argument is based 
exclusively on tenuous inferences. Ironicaliy, the 
defendant suggests that the Swiss Bank must have known 
of the pledge because it knew of the New York Bank's loan 
to AIBC, that AIBC was thinly capitalized, and that "it 
would be incredible for a bank to lend [AIBC] $1,000,000 
on an unsecured basis.” 


17/ The parties initially addressed this issue under the 
impression that the Swiss Bank processed the currency 
exchange on November 2 by contemporaneously debiting and 
crediting AIBC's account at the Swiss Bank, so that the 
transaction might be deemed to have returned the pledged 
property to AIBC, the pledgor. The parties appear to have 
dropped the issue when further factual analysis revealed 
that AIBC's account was not involved in the transaction 
on November 2, see note 2, supra. The legal significance 
of the matter is derived more from the loss of possession 
by the New York Bank than from the identity of the party 
which obtained the property, however; the Court must 
therefore deal with the issue. 


The defendant Bank points to authority which holds 
that a pledge may be preserved where the pledgee gives up 
the property to the pledgor for "a temporary or special 
purpose." Hickok v. Cowperthwait, 210 N.¥. 137, 103 N.E. 
M11) (1913). That doctrine is of no evail here since it 
is based upon an agency relationship between pledgee and 
pledgor, See Harrison v. Merchants National Bank, 124 F.2d 
871 (6th Cir. 1942); israel v. Woodrutt, 299 F. 454 (20 
Cir. 1924), and no showing has been made that the Swiss 
Bank acted as agent for the defendant. 
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18/ While the Uniform Commercial Code imposes the same 
perfection requirements on assignments and pledges alike, 
the New York common law, applicable to this alleged assign- 
ment of a bank deposit, does not. 


As to the notice requirement, the assignee of a time 
deposit has a "duty" to notify the bank holding the 
deposit (the obligor) to protect himself against payment 
by the bank to the assignor. See Brown Vv. Empire City 
Savings Bank, 93 Miec, 24 1094, 203 N.Y.8.24 339 (Sup. 
Ct. 1960). Nevertheless, such notice is not a require- 
ment of a perfected assignment, and it is not a pre- 
requisite for the assignee to be accorded priority 
against subsequently-attaching creditors of the assignor. 
County Nat'l Bank v. Inter-County Farmers Coop. Assoc., 
65 Mise. 24 446. 317 N.¥.S.26 790 (Sup. Ct. 1970). 


As to “possession” of the time deposit, a delivery 
of the property assigned to the assignee is not funda- 
mental to an assignment, though it is to a pledge. See 


3 Williston on Contracts § 430 at 172 (3d ed. 1960). See 


generally 3 N.Y. Juris., Assion.¢ 36 (1958). Thus the 
issue ot the indispensable instrument doctrine appears 
irrelevant to the assignment asserted here. This result 
may be anomalous, for potential creditors of the assignor 
may be as deceived by an unrecorded or anpossessed 
assignment as by an undelivered pledge. The New York 
common law does not require either notice or Filing of an 
assignment, however, and does not appear sensitive to 

the policy of protecting potential creditors in the 
assignment context. 


19/ See Fischer v. Liberty Nat'l Bank & Trust Co., 
3 od B56 (S.D.N.Y. 1991), afeid, 6) F.2c fo! (20 Cae, 
9932), cert. G@enied, 265 U.s. G11 (1933); United States v. 
Bush Construction Co., 176 F. Supp. 524, 526 (E.D.N.Y. 
1959) (delivery by nonparty to plaintiff cc Letter 
addressed to defendant authorizing it to pay funds due 
non-party to plaintiff constitutes irrevocable assignment) ; 
Doyle v. Fast New York 44 N.¥.S.20 318 (Mun. 
Ct.), aff'd, 44 N.Y.8.éed 3276 (Sup. Ct. 1943) (citing Beiii 
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¥. Tuttle): Brill v. Tuttle, 81 N.¥. 454 (1860) (“when 

++. an order is drawn upon a third party and made payable 
out of a particular fund, then due or to become due from 
him to the drawer, the delivery of the order to the payce 
operates as an assignment pro tanto of the fund"); Lauer 
v. Dunn, 115 N.Y. 405, 22 N.E. 270 (1689) (same): Saamon 
V. Federated Films, inc., 142 N.¥.S.28 324, 332 (City Ct. 
1955) (assignment in form of an irrevocable direction to 
pay is valid; A.O. Andersen & Co. v. Lamborn, 112 Misc. 

235, 184 N.Y.S. 8&8 (Sup. Ct. 19260): Associated Metals & 


Minerals Coro. v. isletmeleri, 6 I11. App. 24 586, 128 W.E. 


395 (1955); Edmund Wright Ginsberg Corp. v. C.bD. Kepner 
Leather Co., 317 Mass. S61, 59 N.E.26 253 (1945); 


3 Williston on Contracts § 426 (3d ed. 1960) ("An order 
by the creditor given directly to the debtor requesting 
him to pay a third person does not in the absence of 
notice to that person make him an assignee of the claim"); 
Restatement (Second) of Contracts, supra, § ..157(1). 


20/ While some of the authority cited in note 19, supra, 
suggests that the delivery of an order gives rise to an 
"equitable" assignment, the distinction between legal and 
equitable assignments would appear inapplicable to the 
particular traisactions before the Court. The defendant's 
assignment arguments involve alleged assignments to it of 
(1) AIBC's time deposits of Swiss Francs, and (2) AIBC's- 
right under its foreign exchange contracts with the Swiss 
Bank to receive dollars on November 2 and 19. Both time 
deposits, as choses in action, and contract rights may be 
assigned legally, not merely equitably. This is the case 
even if the deposit or contract right is to mature or be 
performed subsequent to the date of the assignment. See 
mtathos v. Murpiv, 26 App. Div.ed 500, 276 N.¥.S.2d 727 
(1966), afti'd, 19 N.¥.20 683, 261 N.¥.S.20 81 (1967) 
(assignment of present claim which has not yet matured 

is nonetheless an assignment of a present interest); 
Rockmore v. Lehman, 129 F.2d 892 (2d Cir. 1942), cert. 
denied, 317 U.S. 700 (1943). rev'a on rehearing, 128 F.2d 
564 (2d Cir. 1942) (An assignment by one party to an 
existing bilateral contract of his right to the otHer 
party's performance constitutes a present transfer and 

is therefore enforceable at law, even where the contract 
is completely executory when assigned). 


Although an equitable assignment does not take 
effect until the assigned funds actually come into exist- 
ence, a legal assignment is perfected when made (absent 
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statutory requirements, such as filing). Since the 
assignments asserted by the Bank constitute present 
transfers, if they exist at all, the timing of perfection 
of equitable assignments is irrelevant to the issues at 
hand. The trustee's citation of PPG Industries, Inc. v. .. 
Hartford Fire Insurance Co., 384 F. Supp. 91, 95 (S.D.N.¥~ 
1974) is also inapposite, since that case involved the 
equitable assignment of a future interest in the proceeds 
of a claim. 


21/ The Bank puts forward the proposition that an agreement 
to pledge a chose in actiun automatically constitutes an 
assignment thereof. There is no foundation for such a 

view -- no assignment may be enforced unless it satisfies 
the requisite legal criteria. 


22/ The New York Bank instructed the Luxembourg Bank at 


AIBC's request on May 1, 1973 to pay the time deposit at 
Maturity to the Swiss Bank which then should “credit 
dollar equivalent 1,042,814.37 to WFBI [*he New York Bank] 
for account American I.u.C." On November 2, 1973, the 
Luxembourg Bank instructed the Swiss Bank to "remit dollar 
equivalent to Wells Fargo Bank Int. New York ... in favour 
of American IBC Corp." 


~ 


23/ The assignment of a contract right which is to become 
due in the future nevertheless constitutes a present 
transfer and is enforceable at law. See note 20, supra. 


24/ AIBC telexed the Swiss Bank on April 30, 1973 that 

on November 2 it should "Kindly arrange delivery of counter- 
value dirs 1,042,814.37 to Wells Fargo Bank ‘international 
Corp. New York vaiue November 2, 1973 reference American 

IBC Corp." Whatever ambiguity may inhere in the phrase 
“reference” is resolved by AIBC's use of the same term 
elsewhere in the telex in a context in which the phrase could 
only mean "for the account of." Also see note 22, supra. 
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z>/ The defendant argues that the U.C.C. is inapplicable 

to the assignment because (1) it was itself repayment of 
AIBC's debt to the New York Bank, not merely security for 
such repayment; and (2) it falls within the Code's excep- 
tion under § 9-104(f) for transfers which delegate : 
contract duties as well as assign rights. The defendant's conten- 
tion may be correct that assignments which are meant 

to effect payment in themselves and not merely to provide 
security are not controlled by the U.C.C., see § 1-207(37); 
Art-Camera-Pix, Inc. v. Cinecom Corp., 64 Misc. 2d 764, 766, 
315 N.Y.S.2d 991 (Sup. Ct. 1970). But see J. White & R. 
Summers, Handbook of the UCC (1972) § 22-8 at 778. Neverthe- 
less, there is no evidence to show that the assignment alleg- 
ed here was so intended. To the contrary, it stretches 
credibility to assert that AIBC's debt to the New York Bank 
on the first loan was extinguished on May 3 by virtue of 

the contract right assignment; had the defendant not 

received repayment on November 2, it seems at least as 

likely that it would have sought payment from AIBC on its 
promissory note as from the Swiss Bank on the assignment. 


The Bank's second contention is similarly devoid of 
merit. There is nothing in the record to suggest that 
AIBC delegated to the New York Bank its obligation te per- 
form under the contract by supplying Swiss Francs to the 
Swiss Bank. 


26/ The defendant submitted a figure of some $8.8 million. 
In arriving at that figure it relied on $3.3 million of 
foreign exchange contracts AIBC had entered into with the 
Swiss Bank other than those which involved loans from the 
New York Bank. The Swiss Bank's statement of AIBC's 

account with it for the period January 1 through December 

4, 1973, which was introduced into evidence, shows the 
transactions were posted in August 1973. While the contract 
rights giving rise to the recorded exchanges may have been 
outstanding in the spring of 1973, the defendant has 
presented no evidence to that effect and this Court can 
make no assumptions. ‘The other element in the Bank's 
calculations involved $5,586,400 for foreign exchange 
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contracts AIBC had entered into with the National Bunk 

of North America; AIBC breached those contracts in July 
and August 1973, and the figure relied upon by the Bank 
was the amount AIBC agreed to pay NBNA in settlement. 

The actual total of contract rights outstanding with NBNA 
after February 9, 1973, exclusive of the loss NBNA 
incurred as a result of AIBC's breach in the summer of 
1973, was the $4,439,300 discussed above. 


27/ An internal report of the New York Bank dated October 
193, 1973, out lir.ing both loans, does refer to the London 
Bank time deposit as collateral for the second loan, but 
it is not evidence of an agreement with AIBC. Nor is the 
reference to a pledge of the London Bank deposit in AIBC's 
Own account book dispositive; testimony at trial indicated 
that the bankrupt's books did not necessarily present 
either an accurate or contemporaneous record of the trans- 
action. 


28/ The Bank argues that such notification may be 

found "by implication from the surrounding circumstances." 
It argues that the Swiss Bank's insistence that AIBC make 
irrevocable its instruccions to the London Bank to forward 
the funds to the Swiss Bank when the time deposit terminated 
may be understood only if the Swiss Bank was acting on the 
New York Bank's behalf. It also maintains that the Swiss 
Bank knew that this second transaction was similar to the 
first, which involved a pledge; that the Swiss Bank knew 
the defendant must have had security for its loan; and 
that the Swiss Bank was aware that the funds had come from 
‘the New York Bank, were to return to it, and that the 
defendant had been given a copy of AIBC's May instructions 
to the London Bank. These conclusory and conveniently 
speculziive inferences are clearly insufficient to meet 
the defendant's burden of proof on tne issue. 
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29/ In addition to the arguments it made in regard to the 
uCC's applicability to the contract right assignment in 
the first loan transaction, sce note 25, supra, the 
defendant maintains that the assignment of the second 
foreign exchange contract did not involve a “contract 
right” as that term is defined in § 9-106. Such a right 
under the Code is a right to payment “not yet earned by 
performance". The Bank submits that the irrevocable 
instruction AIBC issued to the London Bank to forward the — 
Swiss Francs to the Swiss Bank constituted AIBC's perform- 
ance under its exchange contract with the Swiss Yank, so 
that the right to the dollars it assigned to the defendant 
had already been earned. Even if that is a proper analysis, 
however, the UCC remains applicable. A “contract right" 
which has been earned by performance constitutes an 
“account,” § 9-106, Official Comment (McKinney 1964), and 
an assignment of an account is governed by the Code in 

the same fashion as that of a contsact right. 


As to the applicability of the UCC's exempvtion from 
filing for assignments of insignificant portions of a 
debtor's outstanding accounts, the assignment of the 
second foreign exchange contract, in conjunction with the 
first, gave rise to an assignment to the New York Bank of 
approximately 32% of AIBC's outstanding contract rights 
and accounts as of May 1973, on the record before the 
Court. See note 26, supra. 


30/ AIBC's telex of August 29 to the Swiss Bank reads in 
pertinent part: 


2) ucb [the London Bank] nov 19 paying you 3,182,557.83 
swiss francs representing 3,130,000 principal and 
92,595/.83 intercet. 


3) this sum of 3,182,557.83 s£ sold you value 19 nov 
1973 per our conversation with mr xibi and second 
telex of may 15 to mr ribi attn: at rate of 3.04 
meaning for dirs 1,046,394.05. 


4) kindly utilize these dollars to repay all dollar 
advances (and interest thereon) made to american ibe 
corp. 
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31/ The New York Bank telexed the Swiss Bank on December li, 
1973 that: 


these funds were pledged to our bank to secure a loan 
and upon their receipt were applied to the repayment 

of that loan. We are of course shocked to hear from 
you that these same funds were pledged to you and that 
you feel they were transmitted to us in error. Obvious- 
ly from our point of view and based on loan documncnts 
and pledge agreement in our files the receipt of these 
funds constituted the final phase of the orderly liquid- 
ation of a secured transaction. You will understand 
that we cannot return these funds. 


32/ See note 9, supra. 


33/ It is likely that the New York courts would also apply 
Swiss law to determine if the telex constituted an assignment, 
especially in light of the agreement regarding the applicable 
law by the parties to the assignment. See Haag v. Barnes, 

® m.¥.24 $54, 216 N.¥.S.24 65 (1961)? Levey v. Saphier, 

370 N.Y.5S.24 808, 813 (Sup. Ct. 1975). 


It is true, as the Trustee argues, that the choice-of- 
law provisions of the New York Uniform Commerciai Code 
appear to make Article 9 of the Code applicable to determine 
the "validity and perfection of a security interest" arising 
from an assignment of a contract right where the assignor's 

‘ yecord-keeping office is in New York, §§ 9-103(1), 1-105 (2) 
(McKinney 1964). The issue of whether the August 29 tclex 
is an assignment at all, however, is an independent question 
for which the Code supplies no rule of decision. Hence the 
New York courts would need to apply some body of law other 
than the U.C.C. to determine the character of the August 29 
telex, and, as shown above, it appears likely that the law 
applied would be that of Switzerland, not the common law 
of New York. 

It should be noted that the U.C.C.'s choicc-of-law 
rules may be subject to the limitations which are imposed 
on the applicability of American domestic law to essentially 
foreign transactions. See generally Bersch v. Drexel 
Firestone, Inc., BiO @.28 974, Gos 120 Cie. ; Gert, Genica, 
U.S...(Dec. 8, 1975); Leasco Data Processing Equipt. Corp. 
~. Maxwell, 468 F.2d 1326 (2d Cir. 1972). 


34/ See Fed. R. Civ. P. 44.1; C. Wright & A. Miller, 
Federal Practice & Procedure § 2444 (1971). 


35/ If, as the defendant's Swiss Counsel suggests, the 
Swiss Bank acquired an enforceable lien on or before 
August 29, 1973, and that lien continued in the dollars 
even after they were forwarded to New York, the funds 
obtained by the New York Bank, while even on this 
hypothesis the property of AIBC and not the Swiss 

Bank, would have been subject to the Swiss Bank's 

prior interest. Their transfer to the defendant, 
therefore, would not have depleted the assets of the 
bankrupt available to its unsecured creditors. 


Although all the statutory elements of a preference 
would still have been present, the depletion which is 
arguably essential to the Trustee's recovery, see 
Ricotta v. Burns Coal & Bldg. Supply Co., supra, 


would not have occurred. 


However, whatever lien the Swiss Bank may have 
had in the dollars by virtue of the general agreement 
AIBC had entered into with it (and which is relied 
upon by defendant's Swiss counsel) was lost when 
the Swiss Bank relinquished the funds; the Swiss 
Bank did not place the dollars with the New York 
Bank as an investment of AIBC's funds still on 
deposit with it. 
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36/ The result would be similar if New York law were applic-— 
able. It is true that the August 29 telex appears to 
Satisfy the criteria of an assignment under the common law 
rule discussed in connection with the other assignment 
issues, supra. ‘That rule provides that a direction given 
by an assignor to a party indebted to it which designates 

a third person to whom the debtor should pay the debt 
constitutes an assignment of the debt to the designee, 

where he is given notice of the direction. See authorities 
in note 19, supra. 


AIBC's August 29 instruction directed the Swiss Bank, 
indebted to AIBC under the foreign exchange contract, to 
pay the doljars owed to AIBC to a designeee -~ the Swiss 
Bank. Since that Bank was both AIBC's debtor and designee, 
the direction to the former automatically met the require- 
ment of notice to the latter. 


Nevertheless, it seems likely that this doctrine may 
mot properly be applied to infer the existence of an assign- 
ment where both the assignee and the party indebted to the 
asSignor are the same person. There appears to be no 
authority in the case law to so apply the rule, and a signif- 
icant distinction may be drawn between the instant case and 
the more traditional fact pattern. In a case involving 
three parties, the assignor's intention to assign is mani- 
fested by two separate acts: the order to the debtor, and 
the notice to the assignee. Since an order alone is in- 
sufficient to constitute an assignment, because it is revoc-— 
able, see Aetna National Bank v. Fourth National Bank, supra, 
the combination of the two acts is essential to manifest the 
requisite intention. 


Although a single act may accomplish the two functions 
of direction and notice where the identity of the debtor 
and the assignee is the same it should be as inadequate to 
manifest an intention to assign the debt as is a single act 
in the more traditional situation. Otherwise, an instruction 


which is meant as a "mere direction, revocable ... at will," 
Schreiber v. Keller Mechanical Engraving Co., supra, may 
unwittingly be interpreted as an assignment. Hence, it 
seems prudent to require additional evidence of an inten- 
tion to create an assignment where there is merely a single 
act which both instructs a debtor to pay the debt to him- 
self and notifies him of the instruction.. No such addition- 
al evidence of an intention by AIBC to assign is present 

in the case at bar. 


Finally, this Court need note only briefly that the 
validity of the August 29 telex under New York law might 
also be affected by the Uniform Commercial Code, which is 
potentially applicable. The Code's “statute of frauds," 

§ 9-203, provides that a security interest is valid and 
enforceable only if the agreement establishing it has been 
“signed" by the debtor. In the instant case, that require- 
ment may be satisfied only if AIBC's telex "test key" 
verifying code is deemed equivalent to AIBC's signature 
under § 1-201(39) of the Code. 


The Swiss Bank's failure to comply with the filing. 
requirements of Article 9, if applicable tc the transaction, 
would not be relevant to the instant case, however, since 
the elleged assignment to the Swiss Bank need not have been 
perfected prior to Noverber 19 for the funds to be considered 
the Swiss Bank's property; perfection was accomplished on 
that date when the Swiss Bank obtained possession of the 
assigned funds. Compliance with any applicable filing 
requirements would be relevant if an action were to be 
brought against the Swiss Bank to recover as a preference 
the allegedly assigned funds it received on November 19. 


The defendant's argurent that § 9~104(f) exempts the 
alleged assignment to the Swiss Bank from the scope of 
Article 9 is unper-uasive; while that section may literally 
apply to the instant transaction, it exempts only those 
contract assignments which, unlike that alleged here, 
simultaneously delegate the assignor's duty under the 
contract as well as his rights. 
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JUDGMENT 

This action came on for trial before the Court, 
Honorable Milton Pollack, District Judge, presiding, and 
the issucs having been duly tried and a decision having been 
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duly rendered, it is 

ORDERED, ADJUDGED AND DECREED that the plaintiff, 
ALAN B, MILLER, as Trustee in Bankruptcy of AMERICAN IBC 


CORP,, Bankrupt, recover of the defendant WELLS FARGO BANK 


INTERNATIONA] CORP, the sum of $2,084,583.34, with interest 
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Judgment 


thereon at the rate of six per cent as provided by law, and the 


costs of his action. 


Vated: New York, New York 
January ly 5 Lae 
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(Case c2lled.) 

MR. MIT™ER: Peady for the plaintiff, 

MR. STEVART: Ready, your Honor, 

MR. MILTER: I offer these documents, documants 1 
throvgh 51 in evidence, your Honor. 

MR. STEWART: No objection. 


THE COUNT: The documents are received subject 


to rulings on materiality and relevancy which will be mode 


at the close of the evidence. 

MR. MILLER: Thank you, your Honor, 

If your jionor please, this is an action by 
a trustee in bankruptcy under Sections A and B of the 
Bankruptcy Act. It is an action to void a preferential 
transfer -- in pcint of fact, your Honor, two transfers 
which occurred ir, the month of November, 1973. ‘the aggre- 
gate total of the transfars. is in excess of $2,000,000, 
each transfer in principal amount was $1,000, 000. Es- 
sentially, your Honor, we have a very simple case before 
the court. In May of 1973 the bankrupt in this case American 
IBC Corporation negotiated a foreign exchange contract 
with the Swiss Credit Bank of Zurich. In order to perform 
under that foreign excha.ye contract it was necegsary for 
IBC Car poration to borrow moneys to purchase Swies francs, 
American IBC Corpczation did not have sufficient moneys. 
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Mr. Silverston, who is the president and chief executive | 
officer of American IBC Corporation, borrowed on behalf of 
American IBC Corporation $1,000,000 on May 2, 1973, from 
Wells Fargo International Bank or Wells Fargo Bank Inter- 
national here in New York, the defendant in this action. 
American IBC Corporation used those moneys to implement 
and perform the foreign exchange agreement. The Swiss fra’ - 
which were purchased were then deposited in a time deposit 
so that they could earn interest for a six-menth period so 
that at maturity American IBC Corporation would have suf- 
ficient funds to repay the loan. 

The second transaction which occurred on May 17, 
1973, your Honor, was essentially the same. It was based 
upon the fact that Mr. Silverston as the chief executive 
officer of American IBC Corporation had negotiated another 
foreign exchange contract with Swiss Credit Bank. So 
essentially what we have, your Honor, are two loans both 
of which we conteid are unsecured, outstanding for a period 
of six months. Deriag the six-month period the fortunes 
of American IBC Corporation deteriorate. At the time 
the loans were made it was a thinly capitalized corporation 
with a net worth of less than $200,000. Information comes 


to the attention of the bank which if it had been pursued 


would have established peyond doubt that American Isc 
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Corporation was zuSOlvent. Repayments were made within 
four months of t&-: filing of the bankruptcy petition. In 
order to prove the elements of a preferential transfer we 
have to establish, your Honor, that there has been a transfer 
of the debtor 's property. We submit to your Honor that 
that is established by the documents which have been put 
into evidence, specifically the debit advice slips made by 
the defendant Wells Fargo Bank International to the account 
of Am@rican Inc eC November 2, 1973, pursuant to which the 
bank was repaid $1,000,0C9 plus interest, the debit slips 
and monthly stateuzent for the account of American IBC 
On November .19, 1973, which shows the taking fron that 
account of over $4,000,000 representing principal and 
interest to repay the bank, the joint findings of fact, 
number 24,which states that Amrican IEC directed Swiss 
Credit Bank to remit to its account at Wells Fargo Bank 
International $1,042,000 and swiss Credit Bank did so, 
Finding number 25: November 2, 1973, Wells 
Pargo Bank credited American IBC's account with the 
$1,042,000. Those are round figures,your Honor, 
Finding number 26: The transfer of moneys to 


the account of Americar Isc at the Wells Fargo Bank Inter- 


national on November 2nd and the debiting of that account 


thereaftor, 
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Finding number 50: OQ November 19, 1973, Swiss 
Credit Bank remitted $1,046,000 to Wells Fargo Bank Inter- 
national for the account of American IBC. 

Finding number 53: Wells Fargo Bank International 
credited the $1,645,000 to the account of American IBC and 
thereafter debited that account to effect repayment of the 
principal and interest on the unsecured loan. 

Finding mumber 54: The transfer of tha funds to 
American IBC's account at Wells Fargo Bank International 


on November 19, 1373, and the debiting thereof by Wells. 


Standing debt from American IBC to Wells Fargo Bank Inter- 


national. 


The affidavit of Mr. Luis De Goya, which has been 


Fargo Bank International constituted repaymant of the out- 
| 


moved into evidence, your Honor, which states the time tho 
money was received and credited to the account of American 

IBC on November 19, 1973, and when the bank effectad a 

debit. So we submit to your Honor on the basis of the 
stipulated findinvs of fact, on the basis of the documents 
which are now in evidence we nave establisaed that there | 

has been a transfer of the debtor's property. which establishes 
one, a transfer aad, two, the fact that there has been 
proverty of-American IBC which was transferred. 


Element number 3, that the transfer had occurred 
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at a time when IRC was insolvent. We have submitted today, 
your Honor, a stipulation between tho parties dated May 20, 
1971, pursuant tc which the parties have stipulated that 
American IBC Cornoration was insolvent on June 1, 1973, 

and thereafter. So we have established three elements. 

The transfer wae for the benefit of Wells Fargo Bank Inter- 
national as a creditor of American IBC, the answer inter- 
posed by Wells Fargo Bank International in response to 


paragraph 7 and 13 of tha complaint admits that it entered 


into transactions with American IBC on or about May 2, 1973, 


and May 17, 1973, respectively pursuant to which american 
IBC borrowed on ench date $1,000,000. 

Element number 5: That the nepoments were 
in satisfaction cf an antecedent debt owed by American IBc 
to Wells Fargo Bank International. 

Finding number 13: It states that Wells Fargo 
Bank International agree@ to lend American IBC $1,000,000 
On May 2, 1973, 

Finding number 25 states that Wells Fargo Bank 
Severnationes received for the account of Amorican IBC 
$1,042,000 on Nov-mber 2, 1973, and credited the same 
to the account 2f American IBC and thereafter debited that 
account to effect repayment. 


Finding number 26: The transfor of the moneys 
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to the account cf American IBC with Wells Fargo Bank 

International on November 2, 1973, and a subsequent debit ine 

of that account ccnstituted repayment of the outstanding 

debt of American IBC to Wells Fargo Bank Internetional,. 
Finding number 32: On May 17, 1973, American 


IBC borrowed $1,000,000 from Wells Fargo Bank International 


to be repaid on Novembor 19, 1973. 


Finding number 53: During the afternoon of 
November 19, 1973, Wells Fargo Bank International credited 
to the account of Americaa IrBc $1,046,000 and thereafter ™ 


debited that accezst for the principal sum of $1,000,0U0 
plus interest in repaymert of the principal and interest 


due to Wells Fareo Bank International. 
Finding number 54: The transfer of the funds 
to the account of American IBC with Wells Fargo Pank Inter- 
national and the cubsequent debiting of that account by 
Wells Fargo Bank snternational constituted repayment of 
the debt of American IBC to Wells Pargo Bank International. 
In addition, the answer interposed in response 
to the allegaticas and averments set fourth in paragraphs 8 
and 14 of the compiaint admits that there was paid to Wells 
Fargo Bank the sums of $1,042,000 and $1,046,000 on 
November 2, 1973, and November 19, 1973. 


tn addition, there is in evidence the ronthly 
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bank statement c~vering the month of November, the loan 
agreements dated Ay 2, 1973, ana May 15, 1973, and the 
debit and credit slips for the two repayments made in 
November. So we submit to your Honor wo have satisfied the 
element that the repayments were made in satisfaction of 


an antecedent debt, 


Eiement number 6: That the repayments 


were made and the transfers occurred within four months 
of the bankruptey Of American IBC, 

Finding number 95 states that the payment on 
November 2, 1973, as described in the other findings of 
fact and the payment made on November 19, 1973, which 
together aggregate almost $2,100,000 were made within four 
maths of the filing of the petition in bankruptcy against 
American IBC Corporation. 

Element number 7: The repayment resulted and: 
had the effect that Yells Fargo Bank International received 
a greater percentcse of its debt than another creditor of 
the same class, 

We have stipulated, your Honor, that American | 
IBC Corporation was insolvent on June 1, 1973, and thereafter, 
Insolvency necessarily means in the bankruptcy sense, 
as that stipulatacn so provides, that the liabilities 
of American IBC Corp. exceeded its assets. 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
PO RY “I VARE. NEW YORK. N.Y. ~ Pohcory 


jqh 9 


We further note that the claims on file in the 
Bankruptcy Court, claims which will be introduced into 
evidence establish that the estate posseeses insufficient 
assets to pay the claims of creditors of the sem: class 
as Wells Fargo Bank International. 

In connection with the first loan transaction 
we submit to your Honor that the transaction--as to b fh 
transactions let me say, yow Honor, what happened hore was 
that American IBC gave to Wells Fargo Bank International 
an executory promise to pay back to Wells Fargo Bank Inter- 
national in six months the amount of the loans and because 
the bank was able to traco on paper where the moncys were 
to go and reasonably expected that American IBC would 
continue to do business with Wells Fargo Bank accepted 
the executory promise of American IBC Corp. 

So we sxbmit to your Honor that we have establishe 
by the documentary evidence, by the findings of fact that 


Wells Fargo International has received a greater percentage 


of its debt than cnother creditor of the same class. 


The eighth element and final element, that Wells 
Fargo Bank Interna*ional had reasonable cause to believe 
that American ISC was insolvent at the time of the repayment 
on November 2, 1972, and the repayment on November 19, 1973. 


We have not reached an agreement on those facts, your Honor. 
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We would submit that on the basis of the findings of fact 
and tlhe testimony which will be adduced here today and the 
evidence bofore the court that we will establish that 
Wells Fargo Bank international had reasonable cause to 
beliavo, and if they had pursusd the red flags which were 


presented to them, that they would have ascertained, 


that it would have ascertained, that American IBC Corp. 


was insolvent and they should have known that, your Honor, 
Upon proving those elements, your Honor, we 


Submit to you that there have been two preferential trans- 


fers here and thet those transfers are voidable and 
recoverable by tha trustee in bankruptcy, 

Thank you, your Honor. 

THE COURT: Thank you, Mm. Miller. 

MR. STEWART: If your Honor please,.this case 
represents the exact Opposite of the classical fact pattern 
involving voidable pre ferences, In a typical case a borrow r 
realizing that he is going bankrupt takes whatever remaining 
assets he has and Pays off his loan to his favorite friend, 
the banker, or factor. #3Ssume this occurs within four 
months of the filing of the bankruptcy petition, his banker 
friend knows ne is insolvent as he tells them he is insolvent 
when he repays the lean. And the banker is delighted to be 
repaid because otherwise he would receive the Same treatment 
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as the other general creditors of the bankrupt estate. 
With this classical pattern you have the elaments which 


will enable the honkruptcy trustee to set aside the trans fers 


In this situation we havo the exact opposite of 
the classical fact pattern. The two tranactions were 
secured, self-liquidating loans obtained by America IBC 
to finish two currency arbitrage transactions. The loans 
were designed to unwind automatically. after the two trans 
actions were established in May Of 1973 American IBC 
needed to do nothing further. Neithor did Wells Fargo 
nsed to dn anything further, The banks involved in the 
transaction merely had to follow the original instructions. 
The loans would Le repaid with interest and American Ipc 
would make a profit. Far from trying to prefer Wells 
Fargo, American IBC did whatever it could to divert the 
bank's collateral ¢n the second transaction. 

Sheldon Silverston, the president of American 


wrongfully assigned the bank's time deposit with United 


of voidable preference, 


California Bank to Swiss Credit Bank in July and August 
of 1973. The purpose of this assignment to Swiss credit 
Bank was to repay Swiss Credit Bank for the advances it 
had made to American IBC which Sheldon Silverston had 


personally guaranteed. His obvious motive in converting the 
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bank's collateral in the second transaction was to 


relieve himself af personal liability to Swiss credit Bank, 


For some reason, which i- Still unclear, involving the 
in-house procedures of Swiss Credit Bank, whon the tim: 
deposit matured cy Noveyver 19, 1973, Swiss Credit Pank 
did not follow the seconz set of instructions in the 
assignment of the tims deposit to it by American rpc, 
When the funds or when the time daposit matured instead of 
following the second set Of instructions it followed the 
first set of instructions and paid the money to Wells Pargo, 

So that in spite of Sheldon Silvarston's efforts 
the second transection unwound automatically and wells 
Fargo was repaid by dumb luck and not any effort on the. 
part of the borrever to prefer any particular eroditor,. 

With this set of facts it shouldn't make any 
difference as to what the bank knew or didn't know with 
respect to the insolvency of American IBC at the time the 
loan was repaid. The fact of the matter is, however. that 
the bank was totally unaware of Sheldon Silversten's assign- 
ment of the bank's collatsral to Swiss credit Bank. 

The sece=d loan was repaid at 11:22 A.M. on 
November 19, 1973. At the time the loan was repaid the 
bank wie totally unaware that American IBC was insolvent 


and neither did the ban’ have any reason to believe that 
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American IBC was insolvent. Stose all the leans to American 
IBC had been repaid or were shortly to be repaid Mr. 
Boland, vice president of Wells Fargo, who is in charge 

of American IBC's account wanted to do further business with 


American IBC and since the loans were repaid the bank's 


lending limit to American IBC as a customer was no longer 
applicable. 

: Qn November 1Sth Mr. Boland mot Mr. Silverston 
at noon at the Bankers Club here in New York for lunch. 


At thoir lunch Mr. Silverston proposed a now transaction 


motorcylces to tho police force in the Dominican Republic. 


According to Wells Fargo's in-house procedures 


the Dominican Republic lay outside of Mr. Bolan‘'s juris- 
diction and fell in the Latin American area. Mr. Robert 


Vanveerson at the bank, in charge of the Latin American 


| 
| 
| 
| 
| 
which he wished the bank to finance, the sale of Yugos lavian | 
| 
| 
| 
| 
| 
| 
{ 


area, and Mr. Boleard arruaged a second meeting for Sheidon 

Silverston with Mr. Vanveerson the next day on November 20th. 
Mr. Silverston came to the bank on the 20th 

and asked for Mr. Boland. While Mr. Silverston was in 


the waiting room, waiting for Mr. Boland, Mr. Lobonov met 


Mr. Boland in the waiting room. Some three weeks before 


@ 


Mr. Lobonov had recommended Mr. Silverston to one of the 


| 

| 

: 
bank's customers, Sunkist Growers, as a person who would be | 
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helpful to Sunkist in effecting switch transactions. Switch 
transactions in the sense of freeing up block currencies 
in the eastern Evropean nations. When Mr. Lobonov saw 
Mr. Silverston in the waiting room he asked him why he 
had not followed ;hrough with Sunkist and Mr. Silverston 
answered that he was having problems in Colombia and was 
not able to do so, 

Again c= November 20th Mr. Silverston went to 
lunch with Mr. Vanveersoz where he proposed that the bank 


finance the sale of Yugoslavian motorcycles to the Dominican 


| 
Republic. There=fter some days later Mr. vanvecrson callei | 


Mr. Silverston ar? rejected the transactioa nct because 
of the financial condition of American IBC but for totally 
unrelated reasons. 

The next thing that happened was that Wolls Fargo 
received a telex on December 5, 1973, from Swiss credit 
Bank. Swiss Credjc Bank demanced the return of the funds 
to it and claimed that they had been assigned by Amsrican 
IBC. They also stated that they had sent these funds to 
Wells Fargo by mistake, 

After the telex was received Mr. Boland called 
Mr. Silverston and asked him What the meeting was of the 
telex from Swiss Credit Bank. Mr. Silverston assured in 
that he had not pledged Wells Fargo's collateral to Swiss 
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Credit Bank, thet he had pledged other collateral to Swiss 
Credit Bank and that Swiss Credit Bank was mistaken. 
Thereafter there followed an exchange of telexes and letters 
between Swiss Credit Bank and Wells Fargo. Mr. Lilion, 

who is in charge of Wells Fargo International, called 

Mr. Silverston. Mr. Silverstecn gave the sam answer, that 
he had not assigned Wells Faryo's collateral to Swiss Credit! 


Bank and that Swiss Credit Bank was mistaken. 


Only afcer Swiss Credit Bank forwarded the 


that American IBC was in financial difficulty. © 
December 11, 1972, he issued a memorandum to the officers 
of the bank advising that American IBC was in finencial 


difficulty and that no cue at Wells Fargo shenld enter into 


| 
| 

| 

assignment docum:its to Wells Fargo did Mr. Lilien realize | 
| 

| 

} 

| 

| 

| 

| 


any further transactions with American IBC or Mr. Silverston, 
Thank vou, your Honor. 
THE COURT: We j,ave the joint findings of fact 
and the possible amendment of those joint findings that ough 
to be introduced into the record. 
MR. MILLER: If your Honor please, wa received 
a copy of Mr. Stewart's Ictter yesterday aftcrnoon and we 
object to any amendment to the joint findings of fact. 


Indeed as to page 2 of Mr. Stewart's letter I am confident-- 


or Mr. Ross’ letter, I'm sorry -- I am glad to find out 
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that he now realizes that the inferences to be drawn from 


the findings of fact comply with the applicable lw. In 


any event, these findings of fact were agreed upon in 
February of 1975. On tho eve of trial to com in and 
attempt to change the findings of fact because they finally 
realize what inferences the trier of facts may draw from 
those findings of fact I think is highly improper, as was 
the service of a prief not authorized by the court to be 
served on last Friday. 

THE CURT: I am interested in what the actual 
facts are and I know that you are not interested in taking 
advantage of oversights or errors, | 

MR. MILLER: I don't purport to do that, your 
Honor. I am opposed to quoting a portion of the telex, 

The telex is in evidence and I know your Honor will compare 
the telex to the finding of fact. 

THE COURT: Right. 

The first order of business is for you to offer 
the first findings of fact in evidence. 

MR. MILTER: I cso offer. 

THE COURT: They may be marked as the next oxhibit 
in evidence. That sill be Exhibit 62. 

Mr. Stewart, I have before mo Mr. Ross’ lettor. 


In the event that in fact there are technical isaccuracies 
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in the joint findings of fact, Exhibit 52, are they of 

a kind that woule appear to be inaccuracies from the exhibit 

referred to or de thoy co beyond the quotation of exhibits? 
MR. STFWART: No, sir, I think it would be 

apparent by referring to the actual exhibits that some 

of the joint findings of fact are technically inaccurate. 

The purpose of this ietter-- 
THE CQUAT: Is that the only purpose of the letter? | 


MR. STEWART: Yes, sir. 


THE COURT: In other words, what you are telling 
me in effect is the joint findings of fact stands subject 
to the orietust evidence referred to therein? 

MR. STEWART: Yes, sir. 

THE COUT: All right. That takes care of that. 

The parties have further stipulaced that no 


issue remains to be triec with respect to the bankrupts 


and the signed stinulation « to that effect will be received 
in evidence as Ext:ibit 53, it being conceded that American 
IBC's liabilities exceeded its assets as of June l, 1973, 


and all times thereafter. 


I shall expect +o know what the fact is with respec 


to May 1, 1973, as well some tire during the course of the 


You may »roceed, 
$ 


| 
{ 
| 
trial. 
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MR. MILLER: Mr, Silverston, 


SHELDON SILVERS TON, called as a winess, 
having been duly sworn, testified as follows: 

DIRECT EXAMINATIQN 

BY MR. MILLER: 

Q Mr. Silverston, in May of 1973 what was your 
occupation? 

A I was president of American IBC Corp. 

Q What was the business of American IBC Corp.? 

A We engeved in Swiss trade, barter trades and 
financial actions and fren tire to time tried to export 
or import commodities, 

Q Were you the chief executive officer of the 
company? 

A Yes, I was. 

Q Mr. Silverston, did there come a time that you 
negotiated a foreign exchange contract with thc Swiss Credit 
Bank? 

A Yes, 

Q When dit that happen? 


A During “ty of 1973, 


Tell ths court the circumstances of that negotiation. 


I phoned Swiss Credit i- Zurich and I asked for 
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their spot rates for the purchase of Swiss francs against 
dollars and their six-month rate for the puchase of dollars 
against Swiss francs. 

Q When di4 that cccur, sir? 

A In early May of 1973. 


Did you reach an agreement with the Swiss credit 


Yes, we roached an agreement. 


Was that reduced to writing? 


I subsequently confirmed it by telex, I believe. 


MR. MILLER: I will leave the exhibits in the 
folder because that is what has been marked on the cutside. 
Q I show you Em ibits 38 and 39. Would you look 

at those please, 
Those are documents pertaining to onc of the 
foreign exchange agreements? 
A yes. 
Q Can you £211 us which one that was? 


THE COUTT: Just a minute. 


My index of Exhibit 38 is a report of entertainment 


and business deveiopment and miscellaneous out-of-pocket 


expenses. 
MR. MILLER: That is incorrect. If you will look 
at 45 and 46, your Honor, they have been renumbered. 
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THE CCURT: All right. 
Go ahead, 

A Those documents refer to » wid -May transaction, 
about 15 May valye. 

Q Was there a prior transaction? 

Yes, 

When dic that occur? 

Early May, approximately 3 May. 

What wis the substance of that transaction? 

The forsign exchange centract wea purchased Swiss 
francs, I think valued 3 May 1973 from Swiss Credit Bank. 

Q Of what dollar value? 

A Appr oxiiately $1,000,000, 

Q Did American Inc Corp. in early May of 1973 or 
April of 1973 have sufficient funds or assets to pay 
approximately $1,000,000 for the purchase of Swiss francs? 

A No, we did not. 

Q How did you accomplish or from what source did 
you obtain the moneys? 

A We borrowed the moneys from Wells Fargo Bank 
International, 

Q Did yoy meet w.th somebody at Wells Fargo Inter- 
national? 

A I spoke with them by +s inshene., 
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When did that occur, sir? 

A The end of April. I believe in context I had 
spoken to them ahout the concept toward the end of April 
and first it would be Avril 390th or the first of May 
that we arranged the borrowing. 

Q Who did you speak with? 


A Mr. Boland. 


Q Who is lir. Boland? 


A Vice president of Wells Fargo Bank International 


and the account officer of American IBC. 


Q You had done business with Mr. Boland representing 


the Wells Fargo Bank International before? 


A Yes, we generally -- yes, we spoke primarily 


with Mr. Boland. 


Q And you called Mr. Boland by telephone? 
A Yes, I did. 
And that was during the end of April? 
Approxiately that time. 
Q What did you scy to Mr. Boland? 


A I descrjped what we wanted to do on this 


and asked if Well: Fargo «vould be interested. 
THE COURT: What did you tell him? 
THE WITiWESS: I told him that we wanted © 9 borrow 
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transaction, told him how the entire transaction would work 
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iene: 
—————— 
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$1,000,000 at ar interest rate, at that time of no more 
than 8 per cent provided we got sufficient intorest on 
Swiss francs and we could sell the Swiss francs forward 
for a sufficient enough premium to earn a deposit and with 
the market fluctuating daily, the foreign exchange markets 
fluctuating daily, we would like to do this type of 
transaction and have it lined up with him so that when 
the forward premium and the interest rates matched we 
could enter into it promptly. 

THE COURT: Is that the total description you 
gave to him of th- transaction? 


THE WITNESS: No, your Honor. I believe, if 


can recall a year and a half, two years later, I said we 

had found an interesting way of making seme morey. If the 
Spread between Swiss franc interest rates and dollar interes 
rates is not more than 4 per cent aud the premium on six- 


month Swiss francs is 2 per cont or slightly larger we 


| 
I can think back to the actual words to him as far as I 
< 


can earn money by borrowing dollars, buying Swiss francs, 
selling the Swiss francs Plus the interest earned on the 
Swiss francs in the future market, rebuying dollars at 
that point and the totai number of dollars earned would 

| @xceed the dollars borrowed and interest thereon. 

THE COURT: Is that everything you told him? 


SOUTHERN DtstxICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. =~ 791-1020 


Silverston-direct 23 

THE WITNESS: I discussed the general concept 
of the transacticn with him. 

THE COURT: I am trying to find out just what 
it is that you told him about the transaction and about 
American IBC. 

THE WITNESS: I didn't tell him very much at 
that point about American IBC. He knew us very well, your 
Honor. 

THE COURT: Hac you ever had a transaction 
of this kind before with Wells Fargo? 

THE WITNESS: No, your Honor. 

THE COURT: Was the conversation as brief as 
the way you have just related it to me? : 

THE WITNESS: No. I think Mr. Boland asked me to 
summarize it in a letter and please keep the leter as short 
as possible and crystal clear, which I bolieve I aia. 

THE COURT: What is the document number of that? 

MR. MILLER: Exhibit 1, your Honor. 

Q The letter you just referred to, I show you 
Exhibit 1, is that a copy of that letter that you wrote 
to Mr. Boland? 

A This is a copy of the letter £ wrote to Mr. 
Bolend when “— agreed that this concept was a good concept. 


THE COURT: Is that the letter you wrote to him 
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to describe what you have been telling him on the telephone? 

THE WITNESS: No, your Honor, 

THE COURT: Was there another letter? 

THE WITNESS: I believe there was, your Honor, 

I don't have any files, 

Q What is Exhibit 1, mr. Silverston? 

A This is the confirmation of the transaction. 
When Mr. Boland told us that we could go ahead, we went 
ahead and booked the transaction as described and he asked 
me to confirm it to him in writing and we confirmed it in 
writing. 

THE COURT: Was ees prior letter that you 
sent to him? 

THE WITNESS: I believe there was or might have 
been. I don't really recall the entire thing on the 
telephone. It is really difficult to recollect, 

THE COURT: Let me see this letter, 

MR. MILLER: I might state that we have asked the 
defendant to produce all of its records and we do not find 
any such letter or no such letter has been produced, 


THE COURT: Has the trustee produced all the 


records of American IBC? 


MR. MILLER: Yes, your Honor, all the records 


that the trustee took possession of that were in the premises 
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at tho time of his appointment and qualifications, 

THE COURT: The president of the corporation 
Says that he wrote an earlier letter, earlier than 
April 30, 1973. ‘There should be a copy of it in the files 
of the trustee, 

THE WITNESS: I believe I wrote such a letter, 
your Honor. I can't guarantee that I did, 

THE COURT: This letter of April 30, 1973. 
on its face seems to indicate something preceded it. It 
Says "We confirm to you our borrowing" so somthing must 
have preceded it, 

THE WITNESS: I talked with Mr. Boland by 
telephone and I had described this concept to him. He 


understood it quite well. he form he understood quite 


well and he told me he would get back to me. As I said 


before, your Honor, before we could step forward with the 
transaction we had to wait for the rates and the forward 
premium on Swiss francs to match. So it could have been 
three or four days, it could have been a week or more prior 
to implementing a transaction such as this because the 
rates moved every hour. 

THE COURT: Did you indicate to Mr. Boland at 
the time what the prospective profit would be to American 
IBC on this $1,000,000 transaction? 
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THE WITNESS: I believe x did. He certainly 
could figure it out for himself, 

THE COURT: What did you tell him? 

THE WITNESS: Approximatoly $2,500, 

THE COURT: Did you tell him it was a riskless 
transaction or relatively riskless? 

THE WITNESS: yes, I told him it was a safe 
transaction. 

THE COURT: Safe from whose viewpoint? 


THE WITNESS: From my viewpoint it was perfectly 


THE COURT: Safe as to whom? 


THE WITNESS: That we could net lose money on this 


transaction. 

THE COURT: Did you tell Wells Fargo that they 
could not lose money on the transaction? 

THE WITNESS: I don't recall. r don't believe I 
indicated that they would lose monsy on the transaction 
or that they were taking any risks, 

THE COURT: What risks did you outline in the 
transaction, if any? 

THE WITNESS: I didn't outline any risks in the 
srannection. 

MR. MILLER: If your Sine please, I would show 
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to the court Exhibit 2 in evidence which is a response 


first paragraph which I think demonstrates that there was 
not a prior letter but rather a telephone conversation. 


THE COURT: That confirms a telephone conversation 


| 
| 
from Mr. Boland and I call your Honor's attention to the 
i 
| 


of April 30th but this witm:ss says that he had a preliminary 
conversation about a week earlier or so in which the nature | 
of a prospective transaction was indicated and that he | 
followed exchange values for a period of time before it was | 
buttoned up into a firm transaction. So the fact that there | 
was a telephone ccnversation of April 30th does not wentede| 


| 
| 


the witness’ assertion that there was an earlier conversation 


also. | 

MR. MILLER: I don't dispute that at all, your | 

Honor. iI merely submit to your Honor that there was a letter! 

and the original certainly ehh w in the bank's files. | 
THE COURT: It should be in the trustee's files. 
MR. MILLER: Unfortunately when you take over 


a bankrupt estate sometimes you don't get everything. 


THE WITNESS: If your Honor please, the previous 
conversation could have been anywhere from two days to a 
week because it would normally take them some time to 
come back with an answer to us. 


THE COURT: All right. 
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Q Did Wells Fargo Bank International advance the 
31,060,000 to American IBC Corp.? 

A Yes, they did. 

Q Were those moneys utilized by you to purchase 
Swiss francs? 

A Yes, they were. 

Q From whom did you purchase the Swiss francs? 

A Swiss Credit Bank Zurich. 

Q By the way, Mr. Silverston, what is your 
educational background? 

I am an economist. I do not have a Master's degree 


How long were you president of american TBC 


Prom the inception in May of 1969 until tie end, 
American IBC Corp. received an exchange value 
of the $1,000,006 Swiss francs that is? 

A Correct, 

Q What was done with the Swiss francs? 

A The Swiss francs were placed on time Ceposit. 

Q With whom? 

A Wells Pargo Bank Luxembourg. 

Q Will you tell us the circumstances under which 


American IBC Corp. made an agreement with Wells Fargo 


Luxembourg to deposit the money for a fixed term? 
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Wells Fargo New york when we were negotiating 
this, Mr. Boland asked me if we could place the funds on 
deposit with Wells Luxembourg and I said,yes, if the rates 
that Wells Luxembourg pay are equal to the rates we are 
getting from other people why not. When we wero negotiating 
the time account rates Wells Luxembourg was slightly below 
some of the other banks and I told this to Mr. Boland and 
he met the rate, 
Q Had you checked with other banks as to what their 
rates were? 
A Yes, I had. 
Q Who suggested Wells Fargo Luxembourg? 
A Wells Fargo New York. Mr. Boland did. 


Wells Fargo Bank International? 


Q 
A Yes. 
Q 


Well~ Fargo Luxembourg, do you know whether that 
is a separate corporation or a division of Wells Fargo 
Bank? 

A It is my impression or I believe, I thought at 
the time that it was either a subsidiary of Wells Fargo 
Or a branch of Wells Fargo San Francisco, 

Q Is it fair to say that you negotiated the rate 
of return << time deposit with Wells Pargo Luxembourg':? 


A Well, I negotiated it. I would not make the time 
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deposit with them unless they made the other rates. 1 
don't believe I spoke with Wells Fargo Luxembourg directly 
at tre time. 

Q In other words, you could have made the tima 
deposit on another bank? 

A Yes. 

Q On behalf of American IBc Corp.? 

A Yes, 

Q Did you enter into an agreement with Wells 
Pargo Luxembourg? 

A We received a time account receipt from them, 

Q I show you Exhibit 3 and ask you whether that 
is a copy of the agreement or receipt, as you call it. 

A Yes, the contract numbered under the time account 
receipt. 

Q It bares a contract number? 

A Yes. 

Q What is the contract number? 

A 42781. 

Q Mr. Silverston, when you received Exhibit 3, 
contract number 42781, did that remain in the possession 
of American IBC Corp.? 

A Yes, it did, 

Q You kept it in your personal possession? 
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I kept it in the possession of the corporation. 
What was the term of the time deposit? 

A 183 days. 

Q Did you give any instructions to Wells Fargo 
Luxembourg in connection with that time deposit as to 
disposition of the proceeds on maturity? 

A Well, we asked Mr. Boland to instruct Wells 
Fargo Luxembourg for us at maturity to pay the francs to 
Swiss Credit Bank Zurich. 

Q TO your account, to the account of American IBC? 

A Yes. 

Q What did you ask Mr. Poland -- 

THE COURT: That is one of the sues involved. 
Please don't lead the witness on that score. 

MR. MILLER: I'm sorry, your Honor. 

THE COURT: Have you a record of what you actually 
told the Swiss bank? 

THE WITNESS: The Swiss Bank? 


THE COURT: The Luxembourg bank. 


THE WITNESS: I believe it is in the slip. 


MR. MILLER: I will refer your Honor to the exhibit 
THE WITNESS: In this letter of April 30 "We asked 


you to instruct Wells Fargo Luxembourg for us to deliver 


this sum through Swiss Bank Corp. Zurich to Swiss Credit Bank 
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Zurich in favor of Amorican IBC Corp., attention Mr. Ribi.* 
MR. STEWART: If your Honor please, that was not 
the actual agreement that was reached. 
THE COURT: I understand, 
MR. MILLER: If your Honor would refer to 
Exhibit 46 which is a telex from Mr. Boland to Wells Fargo 


Luxembourg which states at the bottom "The Swiss francs, 


3,308,850 credit dollar equivalent” -- the second paragraph, 


“Swiss francs will be credited to your account at Swiss 
Bank Corp. Zurich, by order Swiss credit Bank Zurich, 


by order of American Ipc," 


THE COURT: I don't know what you are reading from, 


MR. MILLER: Exhibit 46, your Honor. 


THE COURT: Is this Exhibit 46? 


THE COURT: This Says the Swiss francs will be 
credited to the account of Wells Fargo Bank Luxembourg, 

MR. MILLER: Yes, 

THE COURT: At the Swiss Bank Corporation. 


MR. MILLER: Not Swiss Credit Bank, Swiss Bank 


THE COURT: I understand that. 


Q Mr. Silverston, why did you instruct Mr. Boland 
to make that request? 


| 
| 
| 
| 
MR. MILLER: It is a copy of a telex, your Honor. : 
| 
| 
| 
| 
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A We had no means of communicating with Wells 
Fargo Luxembourg other than by letter with verified 
signatures. We had no test key with them so we asked Wells 
Pargo New York to do it, 

Q When you say Wells Fargo New York you are 
talking about Wells Fargo International? 

A yes. 

Q Wells Fargo Bank International had atast key? 

A Yes. 

Q What is a test key? 

A A test key is a document which yields a number. 
It is derived by a separate number being assigned for each 
total sum of figures, an additional number being assigned | 


for the day of tha month, an additional number for the 


day of the week, an additional number for the ordinal 


number of the message sent that day and a fixed key between 


the two parties. So that when an amount is sent telecraphicallly 


or communicated between two parties it can be verified 

by each party having a copy of the key and generally the 
beginning of the message it will be a test with a number 

and then you take the total sum added together with the time 
and days of the week nd if it equals that it is verification 
that it has come from the party who is supposed to be sending 


it. We had no such key at Wells Fargo Luxembourg. 
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Q Mc. Boland was offering you the convenience of 

bank's test key? 

A I don't know if he offered. I asked him to do it. 

Q And he acceded to your request? 

A Yes. 

Q Mr. Silverston, was there a subsequent trans- 
action similar to the one of May 2, 1973? 


A Yes, therewas one about May 15th or May 17th. 


Q I show you Exhibits 10, 11 and 12. can you tell 


us what those exhibits reprasent? 

A Exhibit 10 represents a purchase of Swiss francs 
from Swiss Credit Bank with instructions of where they 
are to deliver the Swiss francs and how they are getting 
paid for the Swiss francs. Exhibit number 11 represents 
a sale of future Swiss francs to Swiss Credit Bank for 
dollars telling them where they were going to get the 
Swiss francs from and where to deliver the dollars. Exhibit 
12 is confirmation to the United california Bank in London 
of placing a time deposit with them of 3,130,000 Swiss franc 
value May 17th to November 19th at 3-1/4 per cent per annum 
on the 360-day basis. Together with instructions of where 
they should remit the francs on maturity. 

Q tn connection with the transaction represented 


by those three exhibits, did you borrow any funds from 
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Wells Fargo Bank International? 
A Yes, I borrowed $1,000,000. 


0) I show you Exhibit 9. Tell us what that document 


A A letter I wrote to Wells Fargo Bank confirming 
the borrowing from them in accordance with a conversation 
of $1,000,000 for 186 day at 8-1/2 per cent for 360 days 
giving them instructions on where to deliver the dollars. 
And giving them information on what I was doing with the 
funds. 

Q Did American IBC Corp. receive the $1,000,000 
on May 17, ‘73? 

A Yes, we did. 

Q What did American IBC Corp. do with the funds? 

A We sold the dollars to Swiss Credit Bank for 
francs, Swiss francs. We had Swiss francs delivered to 
United California Bank of London on time deposit with them 
for 186 days. 

Q Mr. Silverstone, I show you Exhibit 404 which 
is an RCA Global Communications telecram or telex. Could 
you tell us what that document is? 


A It is a document reflecting a telex sent to 


Maridian Deposit Brokers in London who acted as brokers 


in placing 3,130,000 Swiss francs on deposit with united 
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California Bank London from American IRC for 186 days, 
and giving them full details on where they would get 
the funds, where United california would get the funds, 
and further where the funds were to be repaid, 


Q Where were the funds to be repaid? 


A Swiss Credit Bank Zurich. 


Q To whose account? 

A In favor of American IBC Corp. 

Q I show you Exhibit 40B which is a document entitle 
Confirmation, United California Bank and ask you what that 
is? 

A This is a confirmation from United california 
Bank that they have taken and received -- that they are 
taking from us 3,130,0CO Swiss francs for 186 days at an 
interest rate of 3-1/4 per cent per annum, on a 360-day 
basis, that it would yield 3,180,357.83 francs and it ds 
repayable to Swiss Credit Bank Zurich and it is sent to 
American IBC Corp. It is received for American TEC Corp. 

Q American IBC Corp. received that confirmation? 

A Yes, 

What did it do with it when it received it? 

It put it in the file. 

who selected United ean Bank? 

We received the highest bia for the francs from 
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United California Bank so we put the funds on tim, 
we being American IBC put the funds on time. 


THE COURT: Who selected it? The question was 


who selected the bank? 
THE WITNESS: American IBC Corp. 
Q Yourself? 
A Yes. 


Q Did you solicit bids or offers as to whatthe 


rates would be on a time deposit? 


A Yes, I did. I contacted a time deposit broker 


in London and asked them to give us bids and to give us 


the tov bid. 


Q Mr. Silverston, subsequent to May, 1973, did 


you receive any communications from Wells Fargo Luxembourg 


concerning the time deposit? 
A Yes, I believe we received a letter asking 


us to confirm the time deposit. 


Q I show you Exhibit 4. Is that the letter? 
A Yes, they asked us for confirmation of the 
‘ 
contract, 
Q That is a contract for the time deposit? 
A 43781 for which we had the time account receipt. 


Q Mr. Silverston, did yo. sign any documents 


on behalf of Americm IBC Corp. with Wells Fargo Bank 
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International in connection with the loan of May 2, 1973? 

A. & believe = did, 

Q Did you sign a promissory note? 

A Yes, 

Q I show you Exhibit 7; Is that a copy of the 
promissory note? 

A I believe it is. 

Q That is dated May 3, 1973, correct? 

4A Yes, it is. 

Q Did you sign any of the other documents that 
you can recall? 

A If I recall there was one other document with this 

Q I show you Exhibit 8. Tell the court what that is. 

A This is an advance account agreement which I 
signed on the 4th of May with Wells Fargo Bank covering 
$1,000,000, 

Q Who requasted that you sign those documents? 

A Wells Fargo Bank International. 

Q Mr. Boland? 

A Yes, I believe -- they may have come with a 
cover letter asking for my signature but I believe it was 


Mr. Boland. 


Q In connection with the transaction of May 17, 


1973, did you sign any other documents? pid you sim = any 
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documents? 


A My letter of May 15th to them. 


And your letter of May 1 th is Exhibit — 
A Number 9, 
Q Did you sign a promissory note in connection 
with that transaction? 
A No. 
Did you sign an advance account agreement? 
A No, I didn't. 


Q Did the bank ever request, Wells Fargo International 


request that you do sign a promissory note? 


A I believe they did in August. 
| 


Q I show you Exhibit 1°, a letter from Mr. Hawkins 
to you as president of American IBC Corp. Is that the request 
you referred to? 
A Yes. 
Q And there was a promissory note attached to that? 
A Yes. 
Q Did you ever execute the promissory note? 


No, I didn't. 


Mr. Silverston -- 

THE COURT: Have you told me about negotiation 
| Of the second loan? I don't seem to recall. 

THE WINESS: Specific negotiation? 
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THE COURT: Yes, whi’ was the specific negotiation? 
What did you tell him abowt it and what relationship did 
it have to the form of the first joan, if any? 

THE WITNESS: I ees that the spread betveen 
the three rates, the interest rates on dollars and Swiss 
francs and Swiss francs forward premium yeached a level 
that it yielded a profit ~- | 

THE COURT: You mean again it would yield a 
profit on an arbitrage? 

THE WITNESS: Yes. And I called him, Mr. Boland, 
and asked whether or not he would like to do a second 


transaction similar to the first transaction and he said | 


he would get back to me. He did. He said that Wells Fargo 


; | 
was preprred to lend another $1,000,000 and we executed | 


the second trinsac* ion. 

i THE COURT: Did you understand from Ms. Boland 
that the second transaction was to be on the same basis 
and the same type of timheackian with Wells Fargo Bank 
as the first t action?’ 

THE W.a.SESS: It was going to be a similar 
basis. We were going to place the funds on time deposit 
where we got the highest rate, your Honor. 

THE COURT: In other words, your arrangements 
with Wells Fargo on the second transaction were identical 
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with those of the first transaction except for ths details 
of the transaction itself? 

THE WITNESS: Yes, except for the rates and such 
they were identical. We were going to borrow from then. 

Q Mr. Silverston, the first time deposit, as I 
recall according to the exhibits, matured on November 2, 
1973, is that correct? 

A Yes. 

What happened when the time deposit matured? 

A The Swiss francs we a paid via Wells Fargo Bank 

Luxembourg to Swiss Credit Bank Zurich. We used these panes 3 

THE COURT:You don't know that of your own 
knowledge, do you? You weren't there. 

THE WITNESS: No, your Honor, but I don't think 
Swiss Credit Bank would have remitted the dollars. | 

THE COURT: You are telling me your conclusion 
as to what you think they should have done or would have 
done but you yourself didn't transact the business? 

THE WITHESS: That is correct, si. 

THE COURT: That is generally called hearsay. 


Just tell me about the things that you personally did or 


personally saw or personally know and not what you infer 


| 
| 
| 
| 
| 
| 
| 


or learned from other sources, 


| 


THE WITNESS: I know on the second -- we did receive : 


t 


i 

| 
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it on November 2nd, some time after November 2nd we 


received a credit note from Wells Fargo crediting us value 


November 2nd with the principal and interest on the earnings 


for funds received from Swiss Credit Zurich and also a 


debit note debiting us the principal and interest of the 


lean, also value November 2nd, 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOINE 
FOLEY SJUARE. NEW YORK. N.Y. - 791.1070 


Silverston-direct 
2) I show you Exhibit 22, which consists of nine 
documents. Would you review those documents and tell us 
what they represent. 

THE COURT: Aren't they self evident? 

MR. MILLER: Your Honor asked for Mr. 
Silverston's personal knowledae. He was the voresident 
of the company and these are credit and debit advices 
which show the receipt of monies -- 

THE COURT: Whatever they show they show. 

I have it in front of me and I am looking at it. 

MR. MILLER: I wanted to bring it to the 
attention of the Court. 

THE COURT: tT have Exhibit 22 in front of 


at the moment. 


MR. MILLER: I also call your Honor's attention 


to Exhibit 48, which is the statement of American IRC 
Corporation with Wells Farao Bank International which 
shows the eredit to the account and shows the debit 
for the account and leaves it with a balance of $159.98. 
That is at the end of the month. 

THE COURT: All right. 


2) I show you Exhibit 50, the financial report 


of American IBC Corporation for May 31, 1972. 


Was American IBC Corporation on a fiscal year 
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Yes, May 31 was our fiscal year. 

QO Was a financial statement vrepared for 
American IBC Corporation for the vear ending May 1973? 

A No, it was not. 

0 Could you tell the Court what the financial 
condition or what the assets and liabilities of American 
IBC Corporation were as of the end of May 1973? 

THE COURT: We have a stipulation on txat, 
don't we? That isthe stipulation. 

MR. MILLER: June 1, *73, your Honor. 

THE COURT: I thought it was the end of May. 

MR. MILLER: I think it said June l, as I 
recall. 

THE COURT: June l, that is the end of May. 
How about May 1, the end of April? I am interested 
in that. 

Q The end of April, Mr. Silverston. 

THE COURT: Was your position any better 


at the end of April than it was at the end cc: May? 


THE WITNESS: Because of the deterioration 


@ the dollar, your Honor, our position qot successively 
worse month by month in our exchange contracts. 


THE COURT: Were you insolvent at the end of 
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April 1973? 

THE WITNESS: If we had to liquidate our 
foreign exchange positions we were. 

THE COURT: By that I suppose what you mean 


is that unless the market lifted you out of the position 


that you were in at the end of April and. the market 


referred to as the future market, that is the market 
after April, you were insolvent on April 30. 
THE WITNESS: Your Honor, the market on the 


dollar didn't turn until the first quarter of the 


following vear and the dollar just kept sinking and 
sinking and so did we. 


THE COURT: You were insolvent with a 


prayer that the dollar would turn? 

THE WITNESS: Yes, insolvent with a prayer 
that the dollar would turn or one or two other thinas 
would happen. 

Q Mr. Silverston, was a copy of the financial 
statement of May 1974 furnished to Wells Farao Bank 
International? 

A Yes, it was. 

THE COURT: May ‘72? 

- MILLER: Yes, your Honor. 


Did the financial condition of American IBC 
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Corporation deteriorate from the position on May 31, 1972 


; to May 31, 1973? 
4 A Yes. 
. Q It did? 
A Yes, it did. | 
: Q Mr. Silverston, looking at the statement of | 
. | 
I financial condition, the corporation carries as an 
° | asset an item described Cedula Investment Colombia SA. 
\ 
10 | A Cedula. 
11 0 At a value of $1,327,000 in round fiaures. 
- Can you tell us what that asset represents? 
18 A Cedulas are somewhat Similar to our treasury 
: bills. They are certificates issued by aovernment, 
quasi government and government type insurance institu- 
tions in Colombia, some of which are income tax free 


1 in Colombia. This is the equivalent of Colombian 


pesos. This is the dollar equivalent of Colombian 
pesos at the rateof exchange at the time we obtained the 
peso funds. 


Q Did American IBC also own lands? 


A Yes, we did. 
Q In Colombia, South America? 


A We thought we did. 


a es 8 


You thought you did. Could you tell us who 
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Mr. Lara is? 

A Luis Lara, Jr. is the sun of a very large 
industrial family in Colombia who worked with us along 
with his brother-in-law, GonzaloOspina, in Colombia in 
our operations in Colombia on a profit-sharing basis 


where American IEC received two-thirds of the profit 


and they received one-third of the profit. 

Q Were Messrs. Lara and Ospina, were they 
employees of American IBC Corporation? 

A They were officers of American IBC from the 
date of inception. 


Q To when? 


A I believe until probably sometime in January 
or February 1973. 

Q Did they resign as officers? 

A No, they didn't resiaqn. They were removed 
as officers when we found out that the assets we had or 
thought we had were no longer ours. 

Q Could you elaborate on that? 

A We had invested in land, in building of houses, 
in starting a bank in Colombia and wanting to remain 199 


per cent national in each country and I thought it best: 


that we keep a very low profile as far as foreianers 


were concerned. So these were operated as Colombian 
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entities where it was difficult to show that any foreign 
individuals were concerned, particularly Colombian banks 
it was very important as far as I thought that foreiqners 
not show. Therefore, the stocks in the bank were owned 
in companies controlled by Ospina and Lara who I trusted 
implicitly despite warnings from many people, from 
separate people. These assets started to disanvear after 
a change in management in Colombia. We pursued liti- 
gation for a while and it became too costly and in view 
of our deteriorating financial condition we just had to 
drop it. 

Q In other words, Messrs. Lara and Ospina 
were claiming these assets as their own? 

A Specifically claiming them as their own. 
Again, people told me that they claimed that American 
IBC had nothing to do with these assets, that they 
were assets of Ospina and Lara obtained by funds obtained 
by Ospina and Lara without intervention or intermediation, 
without anything to do with American IBC Corporation. 

Q Who is Gustavo Arango? 

A Mr. Arango was with Banco Capitero in 


Colombia and subsequently became the Wells Fargo repre- 


sentative for Latin America. 


Q Wells Fargo Bank International? 
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A I don't know whether its Wells Farao Bank 
International or Wells Faraqo San Francisco. 
Q Was Mr. Arango aware of IBC's dispute with 
Mrssrs. Lara and Ospina? 
MR. STEWART: I object to that, your Honor. 
THE COURT: How would he know except 
through hearsay? 


0 I show you Exhibit 13, Mr. Silverston. 


Did you have any conversations with Mr. Arango? 
A I had one conversation with Mr. Aranco and 
I believe Mr. Romano had several conversations with him. 
Q When did you have your conversation? 


A The first half of March '73. 


QO What was the substance of that conversation? 

A Mr. Arango warned me that Ospina and Lara are 
going all over Colombia claiming they borrowed the money 
for the purchase of the bank and the lands and American 


IBC has nothing to do with it. Mr. Aranqo recommended that 


we immediately obtain legal counsel in Colombia. 
Q Do you know Charles Lilien? 


A I have met Mr. Lilien. 


Q Who is Mr. Lilien? 


A I believe Mr. Lilien is executive vice president 


of Wells Fargo Bank International New York. 
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Q Subsequent to the date of Exhibit 13, March 
14, 1973, did you negotiate a proposed settlement with 
Messrs. Lara and Ospina? 

A Yes, I did. 

@) Was Wells Faraqo Bank International in any way 
involved in that proposed settlement? 

A he negotiated the settlement with Lara and 
Ospina in Aruba. I came back to New York. The settle- 
ment entailed delivery of promissory notes by Ospina 
and Lara to American IBC plus $100,000 in cash plus 
releasing the notes they had previously signed. We 
had agreed, Ospina, Lara, they had been selecting a 
bank to hold the old notes to which they would deliver 
the new notes of $900,000 and $100,000 in cash against 
release of the old notes and something else. 


We agreed we should use Wells Fargo Bank 


International in New York. I called Wells Fargo, 


described the situation to them and subsequently gave them 
a letter of instructions on this thinc. I may even have 
given them a copy of the contract. I don't recall. 

Q Who did you call at Wells Fargo Bank Inter- 
national? 

A we Boland. 


Q What did you say to Mr. Boland and what did he 
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say to you? 

A I told Mr. Boland we had settled with Ospina 
and Lara for about one-third of what we were entitled to, 
that left us with a big hole in Colombia but something I 
thought we could survive with and continue on with and 
I asked if he could be Prepared to deliver to them, 
receive for us the new notes and $100,000 and release 


them to us against delivery of the old notes and a 


settlement with United Brands. 


Q What did Mr. Boland say to you? 

A He said that they would be Pleased to do this. 

Q Did he ask you any questions about the nature 
of the controversy? 

A Mr. Poland was aware of our problems with 
Ospina and Lara. Mr. Boland told me on several occasions 
as this trouble deepened, he was one of the people who 
warned me about Ospina and Lara. He said they are not 
to be trusted, I should be careful. 

Q And you told Mr. Boland -- 

A I didn't take his advice. 

Q That you were cetting approximately one-third? 

A That is right. 

Q t show you Exhibit 15. Is that the letter you 


wrote to Mr. Boland on May 1, '73, describing the proposed 
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compromise and settlement? 

A Yes, it ts. 

Q Was the compromise and settlement with Messrs. 
Lara and Ospina consummated? 

A No, it was not. 

Q Did Mr. Boland know that? 

A Yes, he did. Lara and Ospina had asked me 
for an extension for some period of time. i told Mr, 
Boland we would agree to extend and nothinag happened 
of it and I told them to forget it, they have disappeared, 
they are not paying. 

Q How much was American IBC to receive in 
dollars under that settlement? 

A $1 million. $100,000 in cash and $900,000 
in notes. 

Q Over a period of what time? 

A Four and a half years. 

Q So you were talking about assets which had a 
value of $3 million? 

A Which we were getting $1 million for. 

(@) And which you had been carrying on in balance 


sheets as $3 million? 


A That is right. 


Q Did American IBC Corporation do business 
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with United Branés or any subsidiaries or divisions of 
United Brands Corporation? 

A Yes, we did. 

Q What business did you do? 

A We did some consulting work for them. We 
made clearing payments for bananas for them, They also 


entered -- 


THE COURT: Where, in Honduras? 

THE WITNESS: No, your Honor, in Colombia. 

We also borrowed pesos from them and we had 
some swap loans wherein we lent them dollars and they lent 
us Colombian pesos. 


Q Did there come a time where a controversy 


between IBC and United Brands Corporation developed? 


A Yes, sir. 


Q When did that occur? 

A The discussions started in December of Ts 
but the controversy, the real controversy started I 
guess May-June of 1973, around that time. I would 
say June of '73 they culminated. 


Q Did that controversy ripen into a lawsuit? 


A It ripened -- I would say exploded. 


When did that occur? 


I believe June of 1973. 
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Did United Brands Corporation sue American 


A They not only sued us, they attached our 
bank accounts. 

Q Do you know how much they vere suing 
American IBC for? 

A In excess of $3 million. 

(9) And writs of attachment were served in connec- 
tion with that action? 

A I am not an attorney. 

Q Your bank accounts were attached? 

A Our bank accounts were attached. 

Q By that what do you mean? 

A The funds -- United Brands put up a bond, our 
bank accounts were attached and the funds in the bank 
account were turned over to the court or the marshal. 

I don't know to whom. 

Q Which bank accounts were attached? 

A In New York almost all of them except the one 
at Wells Fargo Bank International. 


@) Are you familiar, Mr.Silverston, with the 


Banco de la Republica? 


A Yes, it's the central bank of Colombia. 


Q Did Americin IBC Corp. do business with the 
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Banco de la Republica? 
A Yes. 
Q What was the nature of the business? 
A We bought clearing payments, trade Payments, 


bilateral trade payments between Colombia and Fastern 


European countries and such accounts were cleared 


by the central bank. 
Q In June '73- was there any controversy 
between American IBC and Banco de la Republica? 
A Yes, 
8) What was the nature of that controversy? 
A We owed them about $600,900 that we couldn't 
pay. 
Q Did you ever discuss that controversy 
with Mr. Arango? 
A Yes, I discussed it with Mr. Aranao. 
What did you say to Mr. Aranqo and what did 
to you? 
A I am trying to recall, excuse me a minute. 
At the point before we settled with Banco 
de la Republica, if I recall, Mr. Arango called and said 
look, whatever else you do you can't have a fiaht with 
the ones wk but at the time it was rather academic 


because w didn't have the funds to pay. 
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What was the nature of the claim? 

A Banco de la Republica had presented documents 
under a clearing transaction and they were pretestina 
to all the banks that we hadn't effected payment and 
that we owed them $590,600, $600,000, something like 
that. 

THE COURT: Mr. Milier, is this area of 
testimony profitable in this case? We have it very 
clearly that you have an insolvent concern at the time of 
the two transactions and this stretchina out of the obli- 
gations of this enterprise doesn't seem to me to be 
adding anything to the principal subject. 

MR. MILLER: What I am proposing to do and 
I hope I am accomplishing it, is that I am bringing these 


facts to the attention of Wells Fargo Bank International. 


Mr. Arango was the agent of that bank, he was aware of these 


problems. Here was a company which owed $700,000 -~ 
THE COURT: Let me put it to you very 
clearly: If what you say is true Wells Farao knew Lt 


was dealing with an insolvent institution and made it an 


“*¥ 


unsecured loan without any collateral. 


MR. MILLER: Yes, sir. 


caren neprtenseantnmnreceernimanietearamte scr 


MR. STEWART: Actually, Gustavo Arango was 


not an employee of the FBI. 
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THE COURT: Iam talking about the contentions. | 


Something doesn't gel, 

MR. MILLER: The banks make mistakes, 

Mr. Boland, who handled the transaction, may have thoudht 
in his mind that he was dealing with a secured trans- 
action. He had never done one of these transactions. 
did not consult a lawyer and he failed to perfect any 
kind of a security interest or lien. 

THE COURT: That is a subject for future 
determination. 

MR. MILLER: That is our contention. 

THE COURT: The present inouvirv doesn't 
advance the existence or inexistence of security. What 
this case really gets down to is whether you are correct 
that the necessary pieces of paper or other forms of 
valid understandings were missina Or whether they are 
to be spelled out in the circum’ >nces and how that 
affects dealing with an insolvent. 

MR. MILLER: I will he Perfectly happy to 
end this line «¢ testimony if the defendant will concede 
that they knew that American TRC Corp. was insolvent 
during this period of time or prior to the May trans- 
actions. 


THE COURT: It seeme tn me yor ®ay be 
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proving too much and you may be hoisting yourself on a 
petard that on reflection you may want to re-think. 

I have examined these joint findinas of fact and the 
contentions very, very carefully and listenina to this 
witness and examining the papers of April 30 and May 1 
and May 4 and May 15 results in certain impressions 

being gained. I don't see how all of this conversation 
about United Brands and Mr. Aranaqo and the rest of it is 
really qoing to be decisive on the issue that is involved. 
They were either a secured creditor or thev weren't. 

MR. MILLER: Which I believe, vour Honor, 
is a legal question. 

TEE COURT: It might be a factual question 
before you get to any question of law. 

And they received within the perimeter of 
four months of bankruptcy an amount of money which 
affected the assets of the bankrupt within “he meanina 
of section 66 of the Bankruptcy Law. 

The only other thing that is involved here 
is whether at the time they received it they were 


sufficiently on notice that they were being preferred. 


What is all the rest of this? 


MR. MILLER: Not that they were being 


preferred. I respectfully disaqree. Sufficiently on 
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notice that they knew this corporation was insolvent. 

THE COURT: That is what I am talking about. 

MR. MILLER: If Mr. Stewart stipulated to 
that we could save a lot of time. 

MR. STEWART: They definitely were not aware 
that the corporation was insolvent and I will not so 
stipulate. They were unfortunately blissfully unaware 
of the financial condition of American IBC at the time. 

THE COURT: The question is whether unaware- 
ness can he blissful. 

MR. STEWART: It isn't as long as they are 
here, your Honor. 

THE COURT: i don't know. You can't close 
your eyes to the obvious. The real question is whether 
you did close your eyes to the obvious. I am just 
wondering whether this whole litigation isn't being taken 
away from the actualities of the transactions. But 
you go ahead and prove your case your own way. 

MR. MILLER: Thank you, your Honor. 

0 Mr. Silverston, American IBC Corp. entered into 
an agreement to compromise and settle the claim of the 


Banco de la Republica? 


Q And that agreement provided for a cash 
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payment of $300,000? 


A Yes. 


@) An installment payment over a period of time. 


A Yes. 

Q And you entered into that aqreement because 
American IBC didn't have the funds to pay the $709,000? 

A $600,000, that is correct. 

Q Was there another controversy with the Banco 
de la Republica in connection with a Bulgarian trans- 
action? 

A This is the part of the same transaction. 
That was part of the same transaction. 

Q Did there come a time when the Banco de la 
Republica severed its relationship with American IBC 
Corp.? 

A I would say we never had a relation with 
them as such. We did business with them and after this 
happened, of course, they didn't talk with us as far as 
business was concerned. 

QO Mr. Silverston, on November 19, 1973, the 
second time deposit with United California Bank matured, 
is that correct? 

A — sir. 


(9) Did you meet with Mr. Boland on that date? 
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T did. 
Where did you meet with Mr. Boland? 

A First at the offices of Wells Farao Bank 
International and then we went together to lunch subse- 
quently. 

Q Was that a prearranged meeting? 

A Yes. 

Q Who erenged the meeting? 


A ~ aid. 


Q How did you do that? 


A By telephone a week or so before. 

Q What did you say to Mr. Boland when you called 
him on the telephone? 

A I said I would like to talk to you, can we 
meet on the 19th in the morning? 

@) Was there any reason why you wanted to meet 
with Mr. Boland? 


A Yes, but I didn't tell him what the reason 


(@) What was the reason? 
A We were in trouble. We had reached about 
the end of our rope. 
= COURT: Did you ever tell him you were in 


trouble prior to this time? 
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THE WITNESS: I told him about problems but 
I never came out and said we are in trouble and we are 
coming down to the end of the line. At this point 
I didn't know where to turn. I didn't want to just wait 
around for them ¢o call me and scream where is our million 
dollars. So I went down to the bank to face the music. 
And I wanted to explain in detail what happened, how it 
happened, what I planned to do and how I hoped we 


possibly could salvage the situation and I started by 


analyzing or reflecting on Colombia, United Brands and 
our exchange position. 

I thought I could have solved the problem if 
it was just the exchange position and not the disaster 


in Colombia, but certainly with the attachments on our 


accounts it was almost impossible to do business. 
Mr. Boland again reiterated that he had warned 
me about the dangers in Colombia in dealing with these 
people and he wasn't the only one who had warned me. He 


enumerated other names who had warned me. 


We went to lunch -- 
What time did you arrive at the bank? 
Somewhere between 10:30 and 11 o'clock. 


Did you see Mr. Boland riqht away? 


Within two or three minutes. 
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Were you in his office? 

In iis office. 

QO Was there anybody else present? 

A In his office with us, no. Just he and I, 
Someone may have come in to give him papers or say 
something. 

Q The conversation was between you and Mr. Boland? 

A Correct. 

(@) And you related what you described in your 
testimony? 

A Yes, I did not specifically say that 
you are not getting the million dollars today. 

Q What time did you ao to lunch? 

A Approximately 12, shortly after 12. We 
might have stopped at the bar for a drink at the Bankers 
Club and we went on over lunch. I don't drink very 
much but I had a couple of drinks that day. I was 
feeling less pain. 

I tried te describe a transaction or two that 
possibly we could do if we could aet a bank to help us, 
perhaps if thevalso could help us and we would make 
substantial amounts that would solve the problem or part 
of our problem. 


I left from the Bankers Club after lunch and 
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went back to my office and sat down and I was absolutel 
astounded. 

THE COURT: Never mind the theatrical 
reflections on your part. We will decide whether you 
should have been astounded. 


THE WITNESS: Respectfully, your Honor -- 


THE COURT: Just go on and tell me what 
happened. 


THE WITNESS: Nothina happened after that. 


I made an appointment to discuss the transaction acain 
on the following day with a man responsible for Latin 
America and the reason I did that, number one, I wanted 
to do the transaction and, number two, I wanted to he 


there when the shoe fell. 


Q Did you go to the bank the next day? 


A I went to the bank on the 20th. 
What time did you arrive at the bank? 
Shortly before noon. 
Q Did you meet anybody? 
A I saw Mr. Boland. He introduced me to this 
man I was going to have lunch with. On the way out I 
met Mr. Lobonov who approached me looking very bleak 


and concerned and said Bill told me about your 


problems. I don't recall exactly what I said but I 
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was commiserating with myself and I went to lunch with 
this other gentleman. We had lunch and we discussed the 
transection and I went back to my office. 

(@) What was the name of the gentleman you had 
lunch with, if you recall? 

A Subsequently I have read -- I don't recall 
from my own recollection his name, I have read that it 
was Mr. Vanveerson. 

@) Who is Mr. Lobonov? 

4R. STEWART: I move these characterizations 
of how Mr. Lubonov looked be stricken. 

THE COURT: I will disreaard it. I don't 
See how that bears on the question of what vou did in 
your state of bliss, your client's state of bliss. 

Q Mr. Silverston, aoing back -- withdrawn. 

Mr. Lobonov is an officer of the bank? 
I believe so, yes. 

Q Had you done any business with Mr. Lobonov? 

A Mr. Lobonov I believe was in charge of 
East Europe and the Middle East and I had introduced him-- 


I had tried to assist him in the bank's doing business 


in both areas. I introduced him to some people and J. 


had written some letters of introduction for him in 


Bank International Eastern Europe with the foreion trade 
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banks, we had been doing business with as American IBC, 
which we were close to and it was a reciprocating factor 
and Mr. Lobonov and Wells Fargo Rank had related clients 
to me where we could do business together. 

Q What is a switch transaction? 

A A switch transaction is a transaction where -- 

THE COURT: I thought that had to do with 
a former mayor. 

A Switch transactions are usually a bilateral 
trade treaty where qoodSare supposed to he shipped only 
to a specific destination under the treaty hut they are 
shipped toward that destination and the documents are 
switched, meaning new certificates of origin or new 
‘certificates of consumption are issued and the qoods are 
sent to a different destination, hence the name switched. 

Q Was Mr. Lobonov in a proposed switch trans- 
action for American IBC in a company called Sunkist? 

A I don't recall whether it was actually a 
switch transaction or payment. It would ultimately he a 
switch. Payment under the clearing where aoods have 
different origin, so it could be construed as a switch, 
yes. 


Was that pending on November 29, 1973? 


I don't think there was a transaction vending. 
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I b elieve we were -- we had been consulting. Mr. Lovonov 
had phoned me from California from Sunkist offices a 

few weeks before about the possibility of assisting them 


in a transaction and I don't recall whether it was the 


Middle East or East Europe. We had some discussion on 


this and I believe I did write a letter to Sunkist. it 
should be in the files, outlining my thoughts on the 
matter. 

Q Do you know whether Mr. Lobonov informed 
Sunkist of the financial difficulties of American IBC? 


MR. STEWART: I object to that, your 


THE COURT: He may say whether he knows. 

I know now, I didn't at that time. 

MR. MILLER: Can we have two minutes, 
please, your Honor. 

THE COURT: Yes, 

Q Mr. Silverston, going hack to May 2, 1973 and 
your discussions with Me. Boland concerning the trans- 
action of May 2, 1973, was there any discussion of 
security? 

A When I discussed this I told Mr. Boland that 
if he wanted to I would lodqe the time account received 


as collateral. 
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You offered the time deposit receipt? 
The time iccount receipt, correct. 
(@) What did Mr. Boland say? 
A He didn't comment on it. I believe it's 
in the letter summarizing the transaction that I sent. 
Q Did you ever deliver the time deposit 
receipt? 

A No. 

Q To Wells Fargo Bank? 

A No, we didn't. 

(@) Did American IBC Corporation maintain control 
of that time deposit receipt? 

A It's in our files, 

Q Did Mr. Boland ask you to sign any state- 


ments under the uniform commercial code? 


A He didn't ask me to sign any statements other 


than those I had signed. 

Q Other than your offer of the time deposit 
receipt was there any other discussion of security? 

A No. 

Q Was there any discussion with Mr. Boland 
about the capacity in which Wells Fargo Luxembourd 
was seating? 


A 
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0 Did you deliver any property of American IBC 
Corporation to Wells Fargo Bank International? 

A I am not an attorney. When vou say provertyv 
what do youmean? I delivered the promissory note. 

Q Other than the promissory note and the 
advance account agreement. 

A No. 

Q And you on behalf of American IBC Corp. 
had issued directions te Wells Fargo Luxembourg to 
pay the Swiss francs at maturity to Swiss Credit 
Corporation? 

A Swiss Credit Bank. Yes, those instructions 
were given through Wells Fargo. 

Q At your request? 

A That is right. 

Q Did American IBC Corp. havea@m account at 
Swiss Credit Bank? 

A In Zurich? 

Q Yes. 

A Yes, we ¢..d. 

fe) Did American IBC Corpvoration on occasion 


draw from that account? 


A We instructed them to transfer funds. 


Q Have you a number of transactions in that 
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account? 

A I believe so. 

Q Did you pay various obliaations of American 
IBC Corporation from that account? 

A Yes. 

Q And you on behalf of American IBC Corp. 
instructed the Swiss Credit Bank on November 2, 1973to 
remit the funds to New York? 

A I instructed Swiss Credit Rank to remit the 
funds to New York long before November 2. But f 
instructed them to remit the sums value November 2 
so the funds would be credited to us here on November 2. 

MR. STEWART: I object to this line. The 


documents set forth the instructions. 


THE COURT: Sustained and strike out the 


answer. Z ean'’t do anything about it, you know, if 
the evidence qoes in without objection. 

O Mr. Silverston, in connection with the 
transaction of May 17, 1973 and Exhibit 3, did you have 
any discussion with Mr. Boland about security? 

A None. 

Q Did you offer delivery of the time deposit 
receipt? - 

A No, I didn't. I told him it was a similar 

4 
' 
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transaction. 

Q Mr. Silverston, referring to Exhibit 1, the 
letter of April 39, 1973 and Exhibit 9, the letter of 
May 15, 1973, you drafted those letters, did you not? 

MR. STEWART: I object as leading. 
MR. MILLER: Withdrawn. 


Who drafted those letters? 


A I did. 


Q Did you show a draft of each of those 
exhibits to Mr. Boland before you signed them? 
A No, I didr't. 
QO Did Mr. Boland or anvbody at Wells Fargo 
Bank International make any comments about these letters, 
these exhibits 1 and 9 when they were received? 
MR. STEWART: Objection to this as leading. 
THE COURT: That is not leadina. 
Did anybody make any comment to you about 
the letters? 
THE WITNESS: No, your Honor. 
Q Mr. Silverston, was there any reason why 
the language of letters Exhibit 1 as compared to Exhibit 9 
is different? I call your attention to Exhibit 1, 
paragraph 4 in which you say this deposit is lodged as 


collateral for the $1 million loan and is subordinated 
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to such claim. 

A I had offered it. This is what I had offered 
to them. 

Q And there is no similar sentence in Exhibit 9? 

A Na. 

Q Did there come a time in connection with the 
second transaction, the time deposit at United California 
Bank, that you changed the instructions concerning the 
remittance of the proceeds? 

A Yes, there was. 

0 When did that occur? 

A I believe July or August. 

ce) Will vou tell us the circumstances of how 
that came about? 

A As our exchange losses continued to deepen by 
think Swiss Credit Bank got worried and asked us how I 
was going to repay and I told them that we used the 
funds at United California Bank and they said well, we 
would like a promise from United California Bank. 

MR. STEWART: I object to these conversations 
with these third parties. I think tne documents speak 


for themselves. 


THE COURT: They are not binding on the 


defendant. 
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MR. MILLER: Just tell us what you did, Mr. 
Silverston. 

THE WITNESS: I instructed United California 
Bank to give their unconditional promise, this 
irrevocable promise to pay the francs méturing on November 
19 to Swiss Credit Bank Zurich. 

Q How did you do that? 

A By letter, I believe. I might have sent 
them a Telex with the letter, I don't recall. But I 
put it to them in writina. It must have been in a 
letter form. 

Q So that you issued instructions to United 
California Bank on behalf of the American IBC Corp.? 

A Correct. 

Q As the president of that corporation you 
deemed those funds available to the corporation? 

A That is correct. 

THE COURT: Of course, you see a question 
like that, an acknowledgement bythe witness leaves me 
completely cold. It's not evidence, it's testimony 
by the attorney. I have to be guided under those 


circumstances where a leading question was put and the 


whole thing is put in the mouth of the witness by what 


the documents revea’. and what their fair inferences are. 
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There mav be dual inferences from the conduct of the 
witness at that time. 

I don't see how his present protestations 
change what he wrote at the time. 

Q By the way, Mr.Silverston, did American IBC 
Corp. have any other funds available in June or July 
or Aucust of 1973 with which to pay Swiss Credit? 

A No, we had hopes. No funds. 

(@) What happened on November 19, 1973 in respect 
to the claim of Swiss Credit Bank? 

MR. STEWART: What date? 
MR.MILLER: November 19, 1973. 

A I don't quite understand what you mean. 

Q Was the claim of the Swiss Credit Bank for 
approximately $1 million paid on November 19, 1973? 

A We had instructed Swiss Credit Bank to 
utilize the proceeds of the Swiss transaction that was 
paid to our account at Swiss Credit Bank for which they 
boucht dollars with to liquidate all liabilities hetween 
American IBC and Swiss Credit Bank with these funds. 

ra) Do you know whether the monies which came in 
from United California were credited to the account of 


American IBC? 


Yes, sir, I believe they were. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY S:2UARE. NEW YORK. N.Y. — 791-1020 


Silverston-direct 74 
MR. STEWART: I object to that at to whether 
he knows what happens at that point. 
THE COURT: He says he believes they were. 
That adds nothing to this record. His belief is 
interesting but not evidence. 

Q Is Swiss Credit Bank a creditor of American 
IBC Corp.? 

A Yes, they are. 

Q Do you know the amount of that claim? 

A About $1 million. 

Q Do you know the basis of that claim? 

A Yes, I do. 

Q What is the basis of that claim? 

A That instead of liquidating the obligations 
of American IBC to Swiss Credit Bank with the funds 
that they would have received from United California 
Bank and converted for us to dollars, they were to pay 
the funds in accordance with the initial instructions to 
Wells Fargo Bank International New York. 

Q Mr. Silverston, just referring to the 
bank statement of American IBC Corp. for the month of 
November, 1973 with Wells Fargo Bank -- 


THE COURT: Exhibit 48. 


MR. MILLER: Exhibit 48, yes. 
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Q On November 19, $1 million was credited to the 
account of American IBC? 
A $1,046,000 was credited, right. 
Q And thereafter debited? 
A Thereafter debited -- 
THE COURT: There was no debit. There is no 
debit on that statement thereafter at all. 
THE WITNESS: On the left side. 
MR. MILLER: There is a credit and a dehit 
which leaves a balance of $159. 


THE COURT: You said it was thereafter 


debited, it wasn't thereafter, it we. debited first and 
credited second. 


THE WITNESS: Yes, that same day. 


THE COURT: I understand that. I am just 
correcting thesequence as it appears on the exhibit. I 


don't know what the sequence of the event was but that is 


the way the exhibit reads. 
MR. MILLER: Very well, your Honor. 
I have no further questions of Mr. Silverston. 


THE COURT: All right. We will take a 


short recess. 


(Recess) 


THE COURT: For the guidance of counsel in 
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view of the fact that we have had a lona mornina session 
I propose to suspend at a quarter of one until two o'clock 
Take about 20 minutes of cross-examination and then we 
will continue after lunch. 
CROSS-EXAMINATION 
BY MR. STEWART: 

ce) You are a defendant in a lawsuit brought 
against you here in this court by Swiss Credit Bank, are 
you not? 

A I am a defendant in a lawsuit brought acainst 
me by Swiss Credit Bank. I don't know if it's this 
court or what court. 


8) I show you this complaint -- 


THE COURT: We don't have to pause on that 


kind of stuff. It's obvious that there is no objection 


6 that. You know he is a defendant here. Go 


ahead. 

Q In that suit Swiss Credit Bank seeks to 
recover some $680,000 against you on your personal 
guaranty to it, isn't that right? 

A That is correct. 

QO Weil, Gotshal & Manges is representing Swiss 
Credit Bank in that action, isn't that true? 


MR. MILLER: I will stipulate to that. 
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9) Swiss Credit Bank is a major creditor in the 


bankruptcy proceeding of American IBC, isn't that a 


fact? 
A That is correct. 


Q Isn't it true to the extent that the trustee 


is successful in this action in recovering money against 
Wells Fargo that means that much less that you will be 
liable to pay the Swiss Credit Bank on your personal 
quaranty, isn't that correct? 

MR. MILLER: Objection, your Honor, it 
calls for pure conjecture as to what happens in the 
bankruptcy estate and what the distribution will be. 


THE COURT: Sustained. 


Q Isn't it a fact that that action is being, 
that action by Swiss Credit Bank against you is being held 
in abeyance pending the outcome of this lawsuit, isn't 
that correct? 

A It may be. I don't know. They haven't 
been pressing it at the moment. 

QO Has anyone given you any assurances as to 
what will or will not happen in that lawsuit by 
Swiss Credit Bank depending on the result of this lawsuit? 


A No, no one has. 


THE COURT: For my convenience give me the 
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date of your documents. I have my exhibits in 
chronological order and not in numerical order. 
MR. MILLER: May 2, 1973 is Exhibit 2, your 
Honor. 
THE COURT: All right. 
Q I show you Exhibit 2, the letter of May 2, 
and turn to the secon2 pace, please, Mr. Silverston. 
Is that your signature at the bottom? 
A My signature -- no, it's not. This is Mr. 
Boland's signature. 
Q I show you this which appears to be identical 


with Exhibit 2 with one exception, it contains your 


A This is my signature. 


MR. STEWART: Has that been entered and 


MR. MILLER: + have never seen it. It's 
never been produced before. 

MR. STEWART: Yes, it has. 

MR. MILLER: It has never been produced 
before. 

THE COURT: It's produced now. 

MR. STEWART: I offer it now, 


(Defendant's Exhibit A was marked for 
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identification) 
MR. STEWART: You have it riaqht there, 
MR. MILLER: Your associate just handed it to 
me. I find it surprising that the bank continually 
finds documents -- 
THE COURT: Let's get on with the case. 
This is not going to help getting into personal acrimonies. 
Is the document Exhibit A a copy of Exhibit 2 except it 
has the countersignature of Mr. Silverston on it? 
MR. STEWART: Yes, sir. 
THE COURT: Now I understand what it is. 
(Defendant's Exhibit A was received in 
evidence) 
Q Ten't £t 4 fact that this is the actual 
document covering the first transaction? 
MR. MILLER: Objection. It calls for a 
conclusion of law. 
THE COURT: This document covers the first 
transaction, doesn't it? 
THE WITNESS: It does cover the first 
transaction. It's incorrect, your Honor. It's off 


by one day. The document itself is off. 


THE COURT: Let the lawyers try their case. 


You have enough problems as a witness. 
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Q With respect to both of the transactions 
in question here, Mr. Silverston, Atan't you assure the 
bank from the very beginning that they were totally 
secured? 
A I am not an attorney. I assured the bank -- 


Q Didn't you tell them that? 


A No, 2 didn’ ¢. 
THE COURT: Did you tell them that they were 
lending money vithout security? 
THE WITNESS: No, sir: 
THE COURT: Did you tell them this was 


a collateralized transaction? 


THE WITNESS: Your Honor, on the first 
transaction I told them I am prepared to give the TA 


as collateral -- 


THE COURT: When you explained the trans- 
action to them didn't you tell them that the time deposit 


was to be collateral for the transaction? Doesn't it 


Say so right in your paper? 


THE WITNESS: On the first transaction, your 
_ Honor, I offered it. Yes, I did. I told them I am 
prepared to do this. 
THE COURT: Then you signed a letter saying 


that that was the nature of the transaction, isn't that 
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right? You signed the letter Exhibit A. 

THE WITNESS: Yes, iI did. 

THE COURT: And that letter right on 
front of it says you have agreed to lodge with us 
collateral a Swiss france time deposit. 

THE WITNESS: Yes, your Honor. 


THE COURT: Go ahead. Answer the questions 


r0) I show you this excerpt in the Journal of 
American IBC, and I ask that it he marked as Defendant 
Exhibit B, 

THE COURT: Haven't these documents heen 
premarked? They should have been premarked. This 
veyed an awful lot of time, Mr. Stewart, for no reason 
at all. During the recess I will be very happy if you 
take all pur papers that you are going to offer and pre- 
mark them. You can give them any marks you want to. 
But don't let's take time offering things to he marked. 
Take this, Mr. Clerk. Mark it Exhibit B. 

(Defendant's Exhibit B was marked for 

identification) 


THE COURT: The trial is supposed to be 


conducted to get evidence and not to deal with exhibit 


marks. 
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(Defendant's Exhibit C was marked for 
identification) 
(Defendant's Exhibits D and F were marked 
for identification) 
MR. STEWART: I am sorry, vour Honor, I 
thought the plaintiffs haa already done this. 
THE COURT: That is what they are complaining 
about so far as the bank is concerned. They are 
saying the bank was doing a lot of thinking but not 
acting. 
Q E ee you Defendant's Exhibit B, an 
excerpt from the books of American IBC. 
Would you read the description in your own 
‘journal. 
MR. MILLER: i object. It's in evidence. 
It speaks for itself. 
THE COURT: For my convenience read it because 
it's in handwriting and I may not be able to decipher 
at. 
A "Purchase Swiss francs, $3,240,000, loans 
payable Wells Fargo NA, loans frem Welts Fargo was used 
to finance purchase of francs which were put into a time 


deposit account and pledgea on collateral or as 


collateral for the loan 11/2/73, see some entry 49 
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filed for" -- I can't read the next word -- "for details." 
6) Would you read the second description from 
your own books of the second loan transaction. 
A "Purchase Swiss francs, 3,130,000, notes 
payable Wells Fargo Bank NA, loans from Wells Fargo 
was used to finance purchase of francs which were put 
on a time deposit account and pledaed as collateral 
for the loan due 11/19/73, see CL No. 47 for details, 
filed for details." 
Q That is the way your own books carried the 
two transactions, isn't that right? 
A Obviously. 


Q I show you Defendant Exhibit C and refer 


you to the top of Defendant Exhibit C, time deposits. 


Would you read those, please. 


contra GLLC2. - 
@) And below that the description of the time 
deposit. 


A Welis Fargo Luxembourg, 3,249,009, UCB 


London, 3,130,000. 


{ 

| 

| 

| 

| 

| 

| 

{ 

| 

| 

{ 

| 

A Time deposits pledged as collateral, see 
@ 


THE COURT: What is the source of that 
document Exhibit C? What does it purport to be? Where 


does it come from? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
“FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


Silverston-cross 84 

THE WITNESS: Apparently from the books of 
American IBC Corporation, your Honor. 

THE COURT: Which book,is that the journal? 
Do you know? 

THE WITNESS: I have no idea. Exhibit B 
is marked journal 1973 and Exhibit C is marked time 
deposits pledged as collateral. 

THE COURT: All riaht. In other words, 
that is a page of the books of account of American IBC? 

THE WITNESS: Correct. 

THE COURT: Does Exhibit C refer to both time 
deposits or just to the one? 

THE WITNESS: To both. 

THE COURT: Both time deposits? 

THE WITNESS: Yes, sir. 

Q I show you Exhibit D entitled time deposits 
under date of June l. Would you read that? 

A Time deposits pledaed as loan collateral, 
United California Bank ers 3,130,000 Swiss francs, 
Wells Luxembourg, 3,240,000 Swiss francs. They are 
backwards. 


Q In what amounts? 


A 3,130,000 Swiss frances, 3,240,000 Swiss 


francs, 1 million, 1 million. 
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Q I show you Defendant's Exhibit FE, loans 
payable, and ask you to read the description of the loan. 
A Foreign currency, Wells Fargo Bank NA, 
1 million, maturities 11/2 and 1lis%, November 2, 11/9. 
Loans payable foreign currencies secured by time 
deposit, Wells Fargo Bank NA, November 2, 1973, Wells 
Fargo Bank NA, November 9, L973. 
THE COURT: Again this is an extract from the 
books of account of American IBC? 
THE WITNESS: Yes, sir. 
THE COURT: Is that right? 
THE WITNESS: That is correct, your Honor. 
THE COURT: Are you goina into a new subject? 


If you are I will declare the recess now, otherwise I 


will let you finish this particular line. 


MR. STEWART: I am going on to a new 
subject. 


THE COURT: All right. 


(Luncheon recess) 
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2:00 p.m. 

THE COURT: Go ahead, Mr. Stewart. 
SHELDON SltLvEREe O48 resumed. 
CROSS EXAMINATION CONTINUED 
BY’ MR. STEWART: 

Q Mr. T. K. Warner was the former financial 
officer of United Brands, isn't that correct? 

A Yes, sir. 

Q You negotiated a transaction with him 
some years prior to these transactions, isn't that 
right? 

A I negotiated with lots of people at United 
Brands. 

Q Including Mr. T. K. Warner? 

A. Including Mr. Warner. 

0 Was that negotiation later the subject o. 
United Brands' action against you? 

A I don't helieve the negotiation was the 
subject. 


0 The transaction was the subject of the 


neqotiation? 


A One of the neqotiations was the subject, yes, 


sir. 
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Q And Mr. T. K. Warner left the employ of 
United Brands shortly thereafter, isn't that riqht? 
A No, it's not. 
When did he leave? 
A I think at the end of 1972. ff am not sure. 


Tt don € recall. 


Q And he then joined American IBC as a consultant, 


isn'tthat right? 
A He did not join American IBC. He had a 
consultant contract with us. He joined Robert Anderson 


& Company as a full partner. 


(@) With a consulting contract with your 
operation? 

A Subsequently he got a consulting contract 
with us. 

Q The United California time deposit was 
placed through Meridian Deposit Brokers, is that correct? 

A That is correct.- 

Q Did you ever have any financial interest 


in Meridian Deposit Brokers? 


A I have no financial interest. 
(9) I don't mean now. Did you earlier at any 
time have a financial interest? 


A I had no interest in Meridian Financial 
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Brokers Limited. 
Dic Mr. Warner? 
Not to my’ knowledge. 
Did Mr. Herbert Walker? 
A Not to my knowledge. 
Q Were you a directcr of Meridian Deposit 
Brokers? 
A I was a director of Meridian Deposit Brokers 
and I still am. 
MR. MILLER: Can we fix a point in time? 
THE COURT: If it isn't done on direct you 
can do it on cross. 
@) Meridian Deposit Brokers received a fee, 
did they not, for the placement of the United California 
time deposit? 
A Yes, they did. 
Q How much of a fee? 
A I believe 1/50 nf 1 per cent per annun. 
MR. STEWART: | Has the entire spiral 
| notebook of Mr. Silverston been marked? 
MR. MILLER: Yes, ExNibit 21. 
@) ‘I refer you to page 8 of Exhibit 21 and in 


particular the language agree 40, 40, 20, SS, I assume 


that is Sheldon Silverston, is that right? 
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I assume so. 

fe} T. KR. Warner, T. K. and H. HW. W. for Herbert 
Walker, agree sell Meridian. 

A One line has nothing to do with the other. 
The 40, 40, 20, as I recall in November, if vou want me 
to explain it? 

0 Yes. 

A That was on the formation of a company in 
New York. At that time we went into the paper business, 
if I recall, or were contemplating coing into the paper 
business and there was a man who had proposed this trans- 
action and I had told Tom Warner that if I entered the 
transaction rather than one-third, one-third, one-third I 
had an agreement with Herbert Walker that if I entered 
into a transaction for a new company or something like 
that that he would have part of the stock. It was 
contemplated at that time that if we went into this 
transaction or formed this corporation that 
stock would be divided 40 per cent for Warner, 49 per cent 
for myself and 20 per cent for Walker. 

Q And@ that has nothing to do with agree sell 
Meridian? 


A Absolutely not. At that time I helieve 


there was an interest by some people ir buying a money 
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brokerage company. Money brokers are licensed by and 
have to belong to an association. I had asked Tom 
Warner whether or not, or this may he a note to me to 
remember to ask Tom Warner whether or not the stock- 
holders of Meridian would agree to sell the company. 
One thing has nothing to do with the other. 
May I make another comment on it? 

Q If you tell me the two are unrelated, that 

is the answer. 


A Yes, because the other things are unrelated 


You had a conversation with Mr. Vollenweider 
in June 1973 with respect to the advance of Swiss Credit 
Bank to you or American IBC, isn't that right? 

A I don't recall. I probably did. I 
know I had conversations with him during the summer of 
1973. 

Q You told him in June that you had a time 


deposit with United of California which could be 


used to pay Swiss Credit Bank for its advances, isn't 


that correct? 
A I told him during the summer of '73. pa 
don't recall if it was June. It may very well have 


been June. I just don't recall. 
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Q You didn't tell him that that United 
California time deposit was carried on your own 
books as having been pledged as collateral to Wells 
Fargo, did you? 

A I didn't know that it was carried on our 
own books, that it was pledged to Wells Farqo as 
collateral. 

Q Until I showed them to vou today? 

A Until it was pointed out to me within the 
last two months that it was carried so on the books. 

Q So that you didn't tell Mr. Vollenweider 
it was carried on the books as collateral, pledged as 
collateral to Wells Fargo, is that right? 

A That is correct, I did not tell him such. 

Q Referring to Plaintiff's Exhibit 40 I refer 
you to the letter of May 15 from American IBC to United 
California Bank London. Did your conversation with Mr. 
Vollenweider occur prior to the sending of that 
letter? 

A No, it did not. 


Q It occurred afterwards? 


A Yes, this was the inception of the trans- 


action. 


MR. MILLER: May we have the date of the 
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letter? 


THE WITNESS: May 15. 


.@) I am referring to the letter of June 15, 


which you wrote to United California. 


MR. MILLER: Exhibit 40 has a number of 


documents in it. 

A I don't recall whether this letter was the 
result of a conversation or a telex exchange. 

Q This letter referring to your letter of 
June 15 to United California Bank in which you directed 
them to acknowledge to Mr. Vollenweider that they had 


your irrevocable instructions to pay this sum to Swiss 


Credit Bank at maturity? 

A That is correct. 

Q You don't recall whether you talked to Mr. 
Vollenweider before or after that letter was sent? 

A I don't recall whether that letter was 
sent -- which it was sent at the request -- I was 
requested by Swiss Credit Bank to have United California 


Bank confirm that they irrevocably would pay the Swiss 


francs to Swiss Credit Bank for the account of 
American IBC at maturity. This was the request of 
Swiss Credit Bank. 


Q When did you receive the request? 
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A That is the point I am trying to make. I 
don't recall, shortly before that. Shortly before the 
date of that letter. I don't recall whether that came 
to us by telex, by letter or in a telephone call. But I 
do recall that Swiss Credit Bank requested that they 
receive confirmation from United California Bank. 

Q They initiated the request? 

A Yes. 

Q They were aware of the time deposit at 
United California Bank at the time? 

A Yes, they were aware Of 2. 

Q Were they also aware of the source of the 
funds for that time deposit, to your knowledaqe? 

A They would be aware of how the funds were 
transferred or were they aware of the source of 1e 
funds, how we obtained the funds? 

Q Yes. 

A They may not have been. 

.@) The source where the funds came from. 


A They would be aware ~~ they should have been 


aware that the funds were transferred to their credit, 


the dollar funds were transferred to their credit 
at Chase Manhattan Bank by Wells Fargo and that the 


Swiss francs resulted from our using those dollar 
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funds transferred into their account at Chase to pay 
them for the Swiss frances which they in turn transferred 


to the United California Bank, London, 


MR. MILLER: I move to strike the answer. 
The answer was prefaced with the Statement they should 
have, It's the witness’ belief rather than a fact. 
THE COURT: So much of the answer which-savs that 


United California was aware that the money came 


words "should have been aware" seems to be surplussaqe. 


Q After that request was recieved you acceded to 


| 
through Chase Bank from Wells Fargo is retained and the | 


the request or did as they asked, isn't that right? 
A That is correct. 
Q The papers which have been introduced already 


and shown to you were the instructions that you sent 


s 


following up on that request, isn't that correct? 

A That is correct. There may have been 
another letter. It may have been the initial infor- 
mation we qot could have been from United California 
Bank, London, 

initial information? 
initial request may have come from Swiss 
Credit via UCB London, I don't recall. 


Q don't know, in other words? 
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A I remember a letter from UCB London. 
don't recall what it said at the moment. 

Q I show you the documents in Fxhibit 40 
Succeeding your letter of Jure 15 to United California 
Bank, namely the letter of June 19 from United California 
Bank to Swiss Credit Bank, United California Bank to 
Swiss Credit Bank, June 19, Swiss Credit Bank's letter 
of June 25 acknowledging receipt of the June 19 letter 
and the telex requesting irrevocable instructions. 


THE COURT: That is dated July 16. 


MR. STEWART: Yes, Sir. 
@) And the letter of Herbert Walker of July 16 


to United California Bank, and the succeeding telexes 


in that exhibit and I ask you if those are the instructions 


that were sent at your direction. 


MR. MILLER: We have no issue with that. 


We will stipulate to that just to move along. It's in the 
findings of fact. 

THE COURT: I don't understand what was 
gained after Mr. Silverston on June 15 confirmed that the 
United California Bank was irrevocably instructed to 
pay to the Swiss Credit Bank, what was all of the 
necessity for the July 16 interchange? Isn't there 


a mistake on the part of somebody in assuming that the 
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word irrevocable had not been communicated on June 16? 

THE WITNESS: I believe so, your Honor. The 
telex from United California Bank to American IBC Corp. 
which was sent in July states that they left the word 
irrevocable out of their confirmation to anise Credit. 
I guess they wanted this reconfirmed. 

THE COURT: But the UCB said "your letter 
did not specifically give us such an instruction." 
It sounds to me like somebody was being sticky. The 
June 15 letter certainly did say irrevocable. 

Let's go on. 


I show you defendant's -- 


THE COURT: The most I can make out of 


ohne is that although they had irrevocable instructions 
they weren't instructed to announce it to somebody else 
and now theyvwere instructed not only that it was 
irrevocable but they should say so. 

Q I show you Defendant's Exhibit 2 and ask you 
whether that is the request you referred to from Swiss 
Credit Bank? 

MR. MILLER: “? 
Mn. STEWART: I believe it's 2. 
A - am not sure. Y believe it is, but I am 


not sure, 
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THE COURT: Mr. Stewart, if you have an 
extra set of your papers you might have your assistants 
hand them up so that I can inteqrate them in my chrono- 
logical sequence of papers. 
MR. STEWART: Yes, Sir, we will do that. 
Q Is that your recollection? 
A That is my recollection. 
Q That this is the initial request from the 
Swiss Credit Bank? 
A I am not sure. I believe it is. 
Q Mr. Boland called you on or ahout December 
7th of ‘73, did he not? 
A Mr. Boland phoned me shortly after I had a 
conversation with Mr. Lilien which was in early 


December. 


Q On page 51 of your spiral notebook, Exhibit 


21, under date of December 7 the notation Bill Boland 
got cable. Do you recall talking to Mr. Boland on that 
date? 

A I don't know if I talked with Mr. Boland. 
If Wells New York got a cable on that date and called me 
I would have talked to somebody from Wells. I don't 
recall who it was. But Bill Boland -- it may have heen 


Bill Boland. 
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Q At that time you told Bill Boland that 
you had not pledged the "inited California-time deposit 
to Swiss Credit Bank, did you not? 
A No, I did not. 
MR. MILLER: Objection, your Honor. 
THE COURT: Overruled. 
Q You assured him that you posted other 
collateral but certainly not Wells Fargo collateral 
to Swiss Credit Bank, isn't that true? 
A No, it’s not. 
Q And you told him that Swiss Credit Bank was 
simply mistaken, isn't that right? 


A No, it's not. 


Q You had a subsequent conversation with Mr. 


Lilien, did you not? 

A No, I thought the conversation with Mr. 
Lilien was first. 

Q Whenever you thought the conversation was 
where Mr. Lilien called you with respect to this demand 
cable from Swiss Credit Bank demandina the return of the 
funds, you assured Mr. Lilien at that time that Swiss 
Credit Bank was simply confused and that you hadn't. 
posted Wells Fargo's collateral to Swiss Credit Rank, 


isn't that true? 
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A No, it's not. I told Mr. Lilien at that time 
because he said to me "I have reviewed the files and I 
don't see that we are secure and I am just wondering 
what to reply to them." It was not a friendly conver- 
sation. 

MR. MILLER: The witness has not finished -- 
THE COURT: Please, let the witness finish. 

A And I recommended to Mr. Lilien that Wells 

should consult their attorneys md notably to Swiss Credit 


prematurely. 


fe) Didn't you assure tham that Swiss Credit 


Bank was mistaken and that you had not posted Wells 
Fargo's collateral? 

A I aid not. 

Q You had a subsequent conversation with Mr. 
Lilien on December 12, isn't that correct? 

A No, I don't believe so, because I refusedto 
speak to Mr. Lilien after our first conversation. I had 
a subsequent conversation with Mr. Boland. 

Q And in that conversation with Mr. Lilien 
didn't he tell you that he had received -- 

A I didn't have a second conversation. 

0 Let me finish be question. 


In a conversation with Mr. Lilien didn't 
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he felt you that he had received copies of the assian- 
ment documents from Swiss Credit Bank and that Swiss 
Credit Bank had advised him that they thought they 
were dealing with a crook? 

A No, I did not have a second conversation 
with Mr. Lilien because in the first conversation Mr. 
Lilien had called me a erect and that is the reason 


why I did not have a second conversa ion with him. 


fe) After he relayed this conversation of Swiss 


Credit Bank to you didn't you assure him, one, that 
you hadn't pledged the eal aeeeat oe 
A I had no second conversation with him. 
MR. STEWART: I have no further cress, 


your Honor. 


THE COURT: Any redirect? 
MR. MILLER: Yes, your Honor. © 
REDIRECT EXAMINATION 
BY MR. MILLER: 
Q Mr. Silverston, I show you Exhibits B, C, 
D and E. Did American IBC Corp. owe any money to Wells 


Fargo NA in May or June of 19737 
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A Wells Farqdo NA and Wells Farao San Francisco? 
Q Yes. 


Ho, we did not. 


maser tarot wsranhbnseersve- waren cteranaoetrrnenanenienyeatnntnateanmeretn 
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Who prepared the oriainals of Exhibits RB, 


It would have been our accountant, Mr. Hoffman. 
Is Mr. Hoffman a public accountant? 


Yes. 


Is he employed on a regular basis as an 


American IBC Corp.? 


No, he would come in once a month to do our 


Is Mr. Hoffman a lawyer? 
No. 


Looking at Exhibit E, Mr. Silverston, that 


entry on Exhibit E, loans payable, June 1, is that 


correct, Wells Fargo Bank NA? 


A 


0 
November 9, 

av 

Q 
information 

A 


0 


No, we didn't owe anything to WeJlis Fargo 


Did you owe anything tc Wells Farao NA due 
1973? 

No, we did not. 

Do you know where the accountant obtained any 
concerning these transactions? 

I can only tell you what our nrocedures were. 
Can you tell us what your procedures were? 


The accountant would come to the office, I 
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would try to qive him a copy of any correspnondence 
relating to a specific transaction. We kept it ina 
separate folder normally that he would pick up when he 
came to the office. If he had any questions he would 


ask me a question. I woule describe a transaction to 


him. With the clearing transactions in particular they 


were very complex and sometimes when I had the time we 
would spend a good deal of time toaqether. If I had a 
little time I would say it was similar to another 
transaction, read your notes. 

Q Did you read the originals of B, C, DandFE 
after they were posted for the hooks? 

A Z @id not. 

Q The first time you saw it was approximately 
two months aqo? 

A Within the last two months. As a matter of 
fact, it was less time than that. 

Q Did you have any conversations with the 
accountant concerning these transactions? 

A No particular conversations. He had an 
outline from my letters to Wells Fargo. 

Q Mr. Silverston, Ishow you Exhibit A --~- 

THE COURT: You say no particular conver- 


sation? 
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THE WITNESS: Your Honor --. 


tion, not for your conclusions. Do you recall havina 


had a conversation about these two million dollar transaction 


THE COURT: I am asking for your recollec- | 


with Mr. Hoffman? 

THE WITNESS: No, I don’t, your Honor. 

THE COURT: At no time? 

THE WITNESS: I don't recall any conversation. 
He may have asked me a qu7stion about them, but I don't 
recall. 

THE COURT: Was there anvhody else in the office 
other than you who handled any aspect of these $2 million 
loans? 

THE WITNESS: Yes. 

THE COURT: Did anybody else handle any of 
the arrangements that you made with any of the banks 
involved? 

THE WITNESS: No, I would generally speak 
to the banks myself and svecifically in these cases I 
did. 

THE COURT: So that the only source of in- 
formation for Mr. Hoffman would he the papers that you 
handed him and whatever you may have said to him? 


THE WITNESS: That is correct, your Honor. 
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> COURT: What is Mr. Hoffman's full 


WITNESS: Milton Hoffman. 
COURT: Where does he practice 


accountancy? 


THE WITNESS: He did practice in New York. 


He is retired. X believe he is living in Florida. 
I could’get the address for you. 

THE COURT: How long had he heen connected 
with you or your enterprises? 

THE WITNESS: From the inception of 
American IBC, 

THE COURT: Did he certify your annual 
reports or reports you filed with hanks? 

THE WITNESS: Yes, he did, sir. 

THE COURT: Did you prepare any kind 
certified statement for any banc as at the end of 
May or June of 1973? 

THE WITNESS: No, sir. 

THE COURT: Was there any such report 
statement certified hy Mr. Hoffman for any veriod 
1973? 

THE WITNESS: No, sir, the last certified 


report was May 1972. 
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MR. MILLER: That is Exhibit 5C, your Honor. 
THE COURT: Go ahead. 
Q Mr. Silverston, I show you Fxhibit A, 
Defendant's Exhibit A, which is a vhotocopy of the 
letter from Wells Fargo Bank International dated May 2, 


1973, addressed to you and sianed by Mr. Boland. This 


exhibit has at the bottom of it agreed by and then there 


is handwritten American IBC Corp. and then another by 
and your signature, you testified. 

A Yes. 

Q Mr. Silverston, do you recall signing that 
document? 

A- No, I don't, but that is my signature. te 
looks like my signature. 

Q Do you know when you signed it? 

A No, I don't. 

Q Did anybody request that you sign it? 

A The letter itself requested “Kindly execute 
the enclosed documents pm return same to us. If you 
agree with the above details kindly" -- 

THE COURT: What you are saying is that the 
let‘ °-r itself requested and then you read a statement 
from the sobnes Will you read it slowly so the’ reporter 


can put it down? 
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A "Kindly execute the enclosed documents and 
return same to us. If you agree with the above details 
please confirm by siening the enclosed copy of this letter 
and return to us.” 

Q And the enclosed documents, Mr. Silverston, 
were what? 

A Well <-- 

QO Exhibit 5, the promissory note and Fxhibit 6, 
the advance account agreement, is that correct? 


A That is correct. 


THE COURT: Wasn't a copy of the letter it- 


self enclosed for your siqnature so that you could return 


the letter itself? 
THE WITNESS: I don't recall. I might have 
made a photocopy or had a photocopy made. 1 don € 
recall if it was sent to me in duplicate. 
Q Is that your printing? 


A Yes, it is. 


That is your printing? 


Yea, it is, 
American IBC Corp.? 
A Yes. 
Q To the best of your recollection it wasn't on 


that letter when you received it? 
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That is correct. 

Q Mr. Silverston, Exhibit 21, can you tell us 
exactly what this book is? 

A This is a notebook that " would keen as a 
combination calendar notebook which I wrote in 
sporadically. I would generally put down dates -- in 
the future if I made an appointment with someone two or 
three days or a week subsequent I would note it in my 
book. If it was for the same day I generally wouldn't 


note it. If there was a particular -- something I 


wanted to discuss with somebody that was coming in with 


three or four subjects to be cevered I miqht jot down 


three or four subjects to cover with them. It's some- 


thing I kept as a reminder and I didn't use it religiously, 


I used it sporadically. 


Q Did you make any notation of your telephone 


conversation with Mr. Lilien that vou testified to on 


cross-examination? 
A I don't know. 
Q Look at December ll. This is paae 62. 
Yes, I made a notation. 
What did you say? 
“Chuck Lilien not sure Wells secured. 


Did you make that contemporaneously with 
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your telephone conversation or at or about that time? 

A At about that time. 

THE COURT: Can I see that Fxhibit A, 
nmlease. 

Q On November 19, 1973 you testified you met 
with Mr. Boland. Was that your first business appoint- 
ment of the day? 

A Yes, it was. 

12) How do you know that? 

A I went directly to my office. IT arrived in 
the office normally between a quarter of 8, 8 o'clock, 
B:16. It was my first appointment of the day. I saw 
no one else wnat day other than the office people and I 
went directly from the office -- 


‘@) Where were the offices of American IRC? 


A 770 Lexinaton, corner of 60th Street and 


Lexington. 
Q And the office of Wells Fargo Bank Inter-~- 
national? 


40 or 44 Wall Street. I don't recall which 


Do you recall how you traveled there? 
By taxi. 


I show you page 30 of Exhibit 21. The 
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reference at the top, "Bill Boland," does that have any 
significance to you? 

A Yes, that would be mine. ET wrote tt on the 
top when I first made the appointment. It would be my 
first appointment. If there would be an ees Ueubee 
later on that I would have to remember it would be 
appearing toward the middle of the page. 


Q By the way, you had lunch with Mr. Boland on tha 


Was anybody present at that lunch? 
No, someone may have stopped at the table for 
a drink but no one else had lunch with us that I recall. 


MR. MILLER: No further questions of this 


| 
Yes, £ did. peo 


witness, your Honor. 
THE COURT: You may step down. 


MR. STEWART: Just a few questions, your 


THE COURT: Go ahead. 
RECROSS EXAMINATION 
BY MR, STEWART: 
Q I show you Defendant AF for identification, 
a letter deta October 30, '72 from Marshal Walker to 


you. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SOUARE. NEW YORK. N.Y. — 791-1020 


4 
8 


eli VeTsSton-rec 
Yes, 

Q Do you recall receiving that letter from 
Marshal Walker? 

A I sure do. 

Q I show you Defendant Exhibit AG, a letter 
dated November 3,1972 from you to Marshal Walker. 
Did you write that letter? ie 


A I believe I did. This appears to he the 


letter that I wrote. It's a rather lona letter. 


Q Is that your signature? 

A ‘There is no signature. 

Q S.S., is that you? 

A That would be me. 

Q Did you write it? 

A I believe I did. That appears to be a letter 
that I wrote. 

(9) Would you read the languaqe on the third Pace 
that I have marked in red. 

A "EL think I should further comment on the 
relationship between Luis and Gonzalo and myself. 
Obviously Luis and Gonzalo are related by marriage. 

Where does Silverston come in? I consider Luis and 
Gonzalo as part of the Silverston family. Helene 


(and me too) has the same feeling for Inez and Liliana. 
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2 Without expression and words Gonzalo and Luis, I hope 
3 | Inez and Liliana have the same feeling for Helene ana 
4 | myself. We, Gonzalo or Luis or myself, speak for each 
5 | other. You are aware I am sure that Gonzalo and Luis 
6 | are both officers of American IBC Corp. What Luis or 
7 | Gonzalo says or commits to is a commitment by me and what 
I say is a commitment by Luis or Gonzalo. What I am 

; 3 trying to portray is that we are basically inter- 
10 | changeable. There are no other two men in the world 
ll . in whom I have so much faith and trust." 
12 | MR. MILLER: Can we have the date of the 
ane letter? 
14 | A November 3, 1972. 
15 "This goes further than business sense, this 
16 | : is a personal sense. As you know, talk is cheap. Much 
7 gossip and rumors we just disregard. However, the rumor) 
18 mongers in Roqota certainly touch a sensitive point when 
19 | untrue and damaging allegations are ss I sincerely 
20 doubt that Gonzalo ran around Bogota and said he boudht 
21 Banco Nacional. I have not discussed the point with him, 
22 but if he did it is all riqht with me hecause, as I said 
23 above, whatever commitments and statements are made either 
2A by Gonzalo be Luis with regard te IBC I think I will 
25 stand behind. 
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the documents that have been marked thus far by the 


2 Is that the portion you wanted read? 

3 Q Yes. 

4 You sent blind copies of Defendant's Exhibit 

5 AG to Mr. Gonzalo Ospina and Mr. Luis Lara, did you not? 

6 AS es, 

ae MR. STEWART: I believe you and I have the 

8 same stipulation on Defendant's Exhibits as on the ones 
a you introduced, that is stipulation as to admissibility - 
10 MR. MILLER: I don't know what you propose 

11 to offer. I know you saw all of our exhibits, I am not 
12 sure I haveseen all of yours. I would like to look at 

13 | them. You have produced documents that I never saw 

14 before. 

15 MR. STEWART: They have all been shown to 

16 you at one time or another. 

7 THE COURT: It is a simple matter. If you have 
18 them in your hands give them to him. a 
19 MR. MILLER: I don't object.to these. 

20 THE COURT: All he is asking you is whether 

21 


defendant -- 
MR. MILLER: I don't know what's been marked. 
He is up to AF which means there are quite a few of them. 


THE COURT: Get all of the documents that you 
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have marked, hand bien Xs Mr. Miller, let him take three 
minutes to look at them to see whether he questions their 
authenticity. If not they will be received in the same 


way as his exhibits wore received subjoct to their relevancy 


and materiality. Do you have all of them collected hp hic 
MR, STEWART: 1 believe so, yes, sir. | 
THE COURT: All ie. Show them to him. | 
MR. MILLER: I make the same stipulation. | 
THE COURT: The documents are all received, ao 
to Defendant's Exhibits A through AG. 
. (Defendant's Exhibits A through AG received in 
evidence.) 
THE COURT: When you get an opportunity to will 


you please supply me with a defendant exhibit index. Also 


with copies for my set. You keep the originals. 


MR. STEWART: Just one further question, your 


Honor. — 
No, your Honor, no further questions. 
REDIRECT EXAMINATIQCN 
BY MR. MILLER: 
Q Mr. Silverston, in June, 1973, did American Ic 
Corp. have ae other time deposits other than the time 
deposit at the United California Bank and Wells Fa go 
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Luxembourg? 
A I don't believe we did. 
Q Do you recall what the cash balances of the 
company were at that time? 
A In June? 
Q June of 1973. 
MR. STEWART: Cash balances of what? 
MR. MILLER: American IBC Corp. 
A We had no ready cash to speak of. I don't recall] 
what the balances were. 


Q Were the attachments -- do you recall when the 


attachments in the United Brands lawsuit was served upon 
your bank? 
A Some time in June, 1973. 


MR. MILLER: Thank you. 


| 

| 

THE COURT: Thank you. : 

(Witness excused.) 

THE COURT: Next witness. 

MR. MILLER: I call Mr. Boland. 

Weiek Lt AM F. BOLAND, called as a witness, 
having been duly sworn, testifiedas follows: 

DIRECT EXAMINATIQY 


BY MR. MILLER: 
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2 Q What is your occupation? 
3 A International Banking. I was a VP, administrative 
| president, of Wells Fargo Bank International. 
5 Q Are you presently employed by Wells Fargo Bank 
6 || International? 
7 A No. 4 
8 Q Are you presently employed? 
e 7 A No. 
10 | Q When were you employed by Wells Fargo Bank Inter- 
a national? 
12 A From February 2, 1970, through April, 1974. 
3 | Q April, 1974? 
ty | A Yee. | 
15 Q During the year 1973 were you an officer of | 
16 | Wells Fargo Bank International? | 
VW | A Vice president. | 
18 Q What were your responsibilities? 
19 A As the administrative manager it was more of 

e s) a liaison, trouble shooter, overseer in. charge of the credit 
21 | department, internal auditors, backing up the areas of the 
22 | Par East, Latin Anserica, European, multi -national and 
@ | also backing up the office completely as the second man | 
a when Mr. Lilien was out of the office. a 
25 
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2 second in command at Wells Fargo Bank: International? 
| ! 


Mr. Lilien, 


Were there employees who were responsible to you? 


7 A I had employees responsible to me, yes. 


How many employees? 


|| a Approximately 12 directly responsible to me. 
10 Q 


Were some of those employees officers of the 


also? 


A 


Yes. 


13 Q What was your relationship to American TBC 


A Yes. 


| 
| 
| 
| 

15 A Iwas the officer of the account to review : 

16 financial offerings submitted to our bank or to Wells Fargo 

7 Bank International for financing if we approved. 

18 Q Did American IBC caer: maintain an account or 

19 accounts with Wells Fargo Bank International? 

20 | A They maintained a demand deposit account, nothing 

21 | worthwhile, wk via figures, low three figures. 

sg Q Prior to May of 1973 did American rnc Corp, 

23 do business with Wells Fargo Bank International other than 

s 

25 
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2 Q What type of business was that? 

3 A Letter credit trantacttons, 

4 Q What type of transactionrc? | 
5 A We issued credit on bchal £ American IBC to 

4 people in Colombia. In other words, ve lent our credit 


for their credit, 


8 Q For the credit of American IBC Corp.? 


9 A That's correct. 


10 Q In doing that did Wells Fargo Bank International 


, ny make any investigation as to the financial capability 


of American IBC Corp.? 


13 A We had the usual information in credit files, 


1 balance sheets, bank credit checkings, reports that we would 


| 
receive if we had any, normal procedures that any responsible 


banker would go through when dealing with a client on 


an offering basis. 


18 Q And on the basis of those reports you extended 


credit to American IPC Corp.? 


asking about? 


| 
| A On the basis of his financial statement are you 
| 
Q Whatever documents you had in the file, 


A On the offering basis we did not rely on his 


financial statement. 


So § 8 R 


Q What do you mean by an offering basis? 
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“ A It was transaction per transaction. We would 
3 |i review the transaction if we felt wa could secure the 

4 i transaction and did have a secured transaction we may 

5 agree to take it on off consultation with other parties 
6 | in ous bank and also with our people in San Francisco, 


Q But subsequent to your leaving Wells Fargo 
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7 Q When you say on an offering basis, you mean for 
8 example Mr. Silverston as the chief executive of American 
9 IBC making an offering to the bank on a proposition, is 
10 | that correct? 
1 A That's correct, 
12 Q Wells Fargo Bank International, is that a 
j 13 separate corporation? 
14 | MR. STEWART: Separate from what? 
15 MR. MILLER: Separate from Wells Fargo NA. 
" A I don't believe honestly I can answer that. Iam | 
as not that familiar with the overall organizational structure. 
: 6 Q How many years were you employed by Wells Fargo 
~ | Bink International? : 
» A Four years. 
a Q Subsequent to your employment with Wells Fargo 
- Bank International, Mr. Boland, have you been employed? 
= A I was employed by Algemene Bank Netherlands ND 
” New York branch, foreeign agency, 20 years, 
. 
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A After I left, I'm sorry. yes, I was employed 
| 


3 by Banco Urquilo SA. 

4 Q For how long? 

5 A 11 weeks. 

6 Q When did you leave that bank? | 

7 | A November, 1974. | 
| 

8 | Q Did you leave Wells Fargo Bank International? | 

| Were ya. discharged? | 

10 A I believe I would say a mutual 2zoreement. 

ll Q What is your educational background? | 

12 A BS, Bachelor of Science in business and finance, | 

13 | minor in accounting. 

4 Q Do you have any legal training? 

15 A No legal training. 

16 | Q Do you have any sort of consulting agreoment | 

Vo with Wells Fargo Bank International? | - 

% | A Yes, I have. | 

19 Q You have a consulting agreement? | 

ad | A Yes. 

21 | Q When did you enter into that consulting agreement? 

” A Not a written agreement. I'm sorry, what do 

you mean by consulting agreement? 

*” Q aay agreement oral or in writing pursuant to which 

5 | . 


you are paid compensation. 
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A TO be a witness for Wells Fargo Bank International 


I am being paid compensation. 


Q When was that - agreement entered into? 


§ | A I don't recall the date, some time in the latter 


part of 1974, I hoelieve. 


7 | Q Was it during the summer of 1974? 
A It could be. I really don't recall the date. 
I know it was after I had left the bank and prior to my 


joining Banco Urauilo which is August. Yes, December, '74, 


would probably be right. 


Q Pursuant to that agreement does the wells Fargo 


Bank International furnish you with attorney's services? 


A There is an attorney sitting at the table. They 


are the attorneys for the bank. 


Q Did Mr. Stewart and his firm represent you? 


J 
4 


A Mr. Stewart and his firm are representing me. 
Is that agreement in writing? 
That is not in writing. 
It is not in writing? 
That's right. 
Q How are you compensated? 

A I am paid by the hour, the time that I come 


into the city and roview facts, 


Ss £:8 8 


Q That agreement is still in full force and effect 
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A 7ee, it Gy 

Q Mr. Silverston, I show you -- 

A Mr. Boland, 

Q I'm sorry, Mr. Boland, Since of habit. 

I show you Exhibit 1. Do you recall recoiving 
the original of that letter? 

A Yes, X do, 

Q Using your phraseology, is tht an offering? 

A This was to confirm an offering and the confirma- 
tion of the agreement is incorrect. 

Q Did you tell Mr. Silverston that the confirmation 
was incorrect? 

A Yes. 

Q What did you say? 

A I told him this is not exactly what we had agreed 
to on that transaction. He mentioned he would write me 
another letter and I told him at the same time I would write 
him a letter and for he to confirm back to me on the copy 


of my letter, 


Q Tell us, Mr. Bolen, what was incorrect about 


this document, Exhibit 1? 


a RNR 


A The Swiss francs were to bo delivered to Swiss Credit 


Bank for account of Luxembourg to be placed in a time 
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deposit with thom for Luxembourg. It does not Say American 
IBC. 
You told that to Mr. Silverston? 
Yes, 

Q How did you tell him that? 

A Just as I mentioned to you before, the terms 
and conditions that I had auveed to -- 

Q How, was it person to person? 

A By telephone, 

Q Did you discuss that letter with’ anybody at 
the bank? 

A No, I did not. 

Q Exhibit 1? 

A No, I did not, 

Q SO you received Exhibit 1 and you telephoned mr, 
Silverston? 

A That's correct, 

Q And was that the entire conversation that you 
had with Mr. Silverston? 

A I mentioned to him that I would send to him 
a copy of a letter that 1 thought was in agreement with 


our conditions for financing this transaction and requested 


that he sign a copy if he agreed. Which he did and sent 


“back to us a signed Copy. 
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Did you thereafter prepare a lettcr? 


Yes, I did. 


Q I show you Exhibit 2. Is that the letter you 


prepared, Mr. Boland? 
A Yes, it is. 
Q After you had your telephone conversation with 
Mr. Silverston on or shuns April 30, 1973, is that correct? 
A That would be approximate, between April 30th 
and May 2nd,probably May 2nd, 
Q What did you do after you had the telephone 
conversation? 
A I dictated a letter. 


Q Did you discuss it with anybody in the bank? 


A I had prior discussions with our people in Wells 
Fargo Bank San Francisco abionictis possibility of this 
transaction. I had discussions with our people in the bank, 
Mr. Lilien, on the transaction. This was the final stage 
we had agreed and we had the confirmation and we were willing 
to go ahead. 

Q SO you discussed it with Mr. Lilien and Mr. 

Lilien is the executive vice president of Wells Fargo 
Bank International? 

A Yes. 

Did you discuss it with anybody else in Wells 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE ~ 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


Boland-direct 


Fargo Bank International? 


A 


Q 


In the initial stages of this transaction -- 


After your telephone conversation with Mr. 


Silverston. 


A 
Q 
A 
Q 
A 
Q 
A 
Bank NA. 
Q 


A 


No. 

But you did discuss it with Mr. Lilien? 

Yes, I did. 

Who in San Francisco did. you discuss it with? 
Mr. Nelson Alexander. 


Who is Mr. Nelson Alexander? 


Credit officer in San Francisco for Wells Fargo 


What was your conversation? 


Outlining a description of the proposal, what 


Our proposal would be and we recommended a transaction 


if they agreed and they also agreed, 


Q 


A 


How did you discuss that with Mr. Alexander? 


The same way that I have it outlined in the letter. 


' Was it by telephone? 


By telephone. 

Did you confirm it in writing? 

No. 

Did \5u write a memorandum in the file? 
No. | 
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Q There is no written document that demonstrates 
this conversation or evidences this? 

A That's correct. 

Q Is it your regular practice to have telephone 
conversations With eacmla at the seetonai headquarters 
and not record them? 

A It is my practice. 


Q It was your practice at that time? 


A That's right. 
Q But you recall having that conversation with 


Mr. Alexander? 


A Yes, I do. 


Q Tell me exactly, to the best of your recollection, 


Mr. Boland, what you said to Mr. Aloxander,. | 


A We have a proposal for American Ipc for $1,000,000 | 
which we probably can arrange for a time deposit with Luxem- 
bourg or for Luxembourg, The funds upon maturity at the time 
deposit are remitted back to New york which will liquidate 


the loan. Cur interest rate will be 8 per cent. 


Q That is the entire conversation you had with him? 
A Yes, 
Q What did Mr. Alexander say to you? 

“It sounds good, okay." 


Did Mr. Alexander have some sort of lending 
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authority? 


A 


Q 


A 

Q 
authorize 

A 

Q 


A 


Q 


A 


I believe so. 

What was his lending authority? 

I have no idea, 

Did you have any lending authority? 

Half a million dollars, approval authority. 
If it was above a half million? 

Mr. Lilien. 

Would Mr. Lilien have to sign anything or 
the event? 


Did you have a conversation with Mr. Lilien? 


Yes, 

What did you say to Mr. Lilien? 

I outlined the transaction, 

Tell me what you told him not what you outlined. 


We had a proposal from American IBC to finance 


$1,000,000, to lend $1,000,000 which would be placed on 


a time deposit in favor of Luxembourg. Upon maturity of 


time deposit the funds would be remitted back to us in New 


York which we would be instructed to liquidate our loan, 


and so forth, with a secured advance, 


Q 


A 


You said secured advance? 


Yes, 
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Is Mr. Alexander a lawyer? 
I have no idea of his educational background. 
Q Prior to this transaction, Mr. Boland, had you 
engaged in this type of business with American Inc Corp.? 
A No. 
Q Had you ever engaged in this type of transaction 
with any other business entity? 


A For Wells Fargo? 


Q Yes:. 


A No. 
Q So in the entire four vears you were with Wells 


Fargo Bank International you never had this type of 


transaction before? 


A That's correct, 


Q That is your signature on Exhibit 2? 
That's correct. 
And this letter is correct, Exhibit 2? 

A That's correct. 

Q . Exhibit A bears the signature of Mr. Silverston 
as president of American IBC Corp. When did you receive 
Exhibit A? 

A When did I receive it? 

Q Yes. I might point out Exhibit A is exactly 


the same as Exhibit 1 except for -- I'm sorry. It is the 
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Same as Exhibit 2 except for the fact that it Says 
agreed to, 
a I would say we receivad it on or before the ard, 
Q Of May, 1973? 
A Or the 2nd, I believe. 
Q DO you have a Stamp at the bank when you receive 
papers? 


A The bank has a stamp, yes, sir. 


THE COURT: You haven't given the witness Exhibit £ 


have you? 
MR. MILLER: That is what we are looking for, 
TEE COURT: Here is a copy of Exhibit a, 


MR. MILLER: I have it now, your Honor, 


Q Does that exhibit, Mr. Boland, bear the stamp 


of the bank as to when it was received? 
A No, it does not, 
Q Look in the upper right-hand corner, sir, It’ 
SayS May 7, 1973? 
A” Vee, 
is this an original? 
MR. MILLER: I never saw this until today 
but I assume that is a Photocopy from an original. Does 
the bank have an Original? I will make that request, 


rather than a photocopy, 
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MR. STEWART: We will look and see if we can 


find the original. 


The original is not with us, we can get it sent 
down here. 
THE COURT: All right. Bring it in tomorrow. 
Q Mr. Boland, can you tell us whether that stamp, 
at the bank in the regular pare of business, is put on 


correspondence or documents coming in? 


A Yes, it is. 

Q Is it fair to say that this document or the 
orxinal of Exhibit A was received back in the bank on 
May 7, 1973? 

A The copy of my letter, it would be fair to say 
based on the stamp on the letter of receipt that it was 


received on the 7th. 


THE COURT: May 7th happens to be a Monday. 

MR. MILLER: Yes, sir. 

THE COURT: May 2nd was a Wednesday in 1973. 
Let me just check that to be sure. 

MR. STEWART: That's correct, your Honor. 

THE COURT: Yes. 

Q Mr. Boland, aftor you sent this letter to Mr.’ 

Silverston, heidi did you do on behalf of Wells Fargo 
Bank Internatioial? | 
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A We passed the necessary entries on the date 
as requested by Mr. Silverston. I believe that was May ard. 
Q So that the advance was made on May 3rd, is 
that correct? 


I believe so, 


And the $1,000,000 was advanced to American IBC 


Yes, 
And that is before you received Exhibit A back 
signed by Mr. Silverston, is that correct? 

A That's correct. | 

Q What else did you do, if anything? 

A When? 

Q Somebody authorized the advance of $1,000,000. 
Was that you? 

A ‘Right. 

Q How did you do that? 

A I initiated an offering sheet and the instructions 
to our operating department to handle the final stages 
of the work, the operation of that side of it, 

Q Is that standard operating bank procedures? 

A Standard procedures. 

Q I show you Exhibit 36. Is that a copy of what 


you call the offering sheet? 
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This is a copy of our offering sheet. 
And you prepared that, is that correct? 
It waft prepared for my signature. 
Who prepared it? 
A One of the assistants in the back room. I can't 
tell you exactly who. 


Q That is not your handwriting on that document? 


A No,it is not. That is my signature. 

Q In the lover right-hand corner? 

A The lower right-hand corner. 

Q Could you tell us on the left side it says 
"Reverse: See loan documentation check lists" and it 
appears to have an initial, It has an initial. 

Q Do you know whose initial that is? 


A No, I do not. I do not recognize the initial. 


Q What is the source of the information contained 


A My own conversation with either Mr. Jean Jacque 
Fichou and/or somebody else in his absence. I don't recall 


exactly who I talked to in the operation side of that thing. 


Q This Exhibit 36, Mr. Boland, bears a stanp, 
a time stamp which says May 3, 1973, and I take it that 
is 11 A.M. 

A That's correct, 
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What does that signify? 

A The significance is the operation section of Wells 
Fargo Bank International received my instructions at 
12 AsMe» May 3, 1973. 

Q So that the money would have been advanced 
at or about that time? 

A During the course of May 3rd, during the day. 

Q After 11 A.M.? 

A Yes. 

Q What was the loan. documentation? 

A The offering sheet, a promissory note and an 
advance account agreement. 

Q You signed this on May 3rd? 

A Yes, I did. 

Q What did you do after you executed +hat document? 
That is Exhibit 36. 

A I went back to my office. 

Q What did: you do with that document when you took 
it back to your office? 

A This document was not taken back to my office. 
I do believe I mentioned I gave the instructions to the 


operations section. This document stayed with operations. 


Q You gave the instructions and you executed 


Exhibit 36. What did vou do next? 
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A Then I went back to my office. 

Q Did you do anything in connection with this 
transaction? 

A No, gir. 

Q As far as you were concerned it was finished? 

A Yes. 

Q By the way, Mr. Boland, referring to Exhibit l, 
did you have any conversations with Mr. Silverston as 
to the drafting of Exhibit 1, the language to be used? 

A My conversations relating to your Exhibit l 
and the transaction for $1,000,000 was all completed and | 
agreed to by -- orally by telephone, by myself and Mr. 


Romano. Mr. Silverston wrote the letter. 


Q Listen to my question please, Mr. Boland. 
Did you have anything to do -- 
THE COURT: Who was Romano connected with? 


THE WITNESS: American IBC. 


Was he an officer of American IBC Corp.? 
A An employee. As I believed, an employee. 
Q Isn't it a fact that according to the records 
of the bank Mr. Romano was an officer of the corporation 


and Mr. Romano introduced American IBC Corp. to Wells Fargo 


Bank International? 


A My recollection or my knowledge? 
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Your knowledge, 
A One, I have no knowledge whether he was an 
officer of American IBC Corp. Number 2, I have no direct 
knowledge that he had introduced Ipc to Wells Fargo Bank. 
Q Did you ever read the documents in the bank files? 


A Yes, 


Q Did you read the CR39? 


A Yes, 

Q What is the cr39? 

A CR39 is a credit officer's report on the credit 
Standing of clients. 

Q Does that norrally list the officers of a borrower? 

A Yes, it does, 

Q I am asking you chs deat whether it was 


Mr. Romano or Mr. Silverston. Did you aid or zssist in the 


drafting, the language incorporated in Exhibit 1? 


A No. 


Q this offering read to you on the telephone? 
A No, 
Q The first time you saw it was when it came in 
the mail? 
Yes, 


You had a conversation with Mr. Romano concerning 
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Yes, 
Exhibit 1? 
A NO. No conversation with anyone except Mr. 
Silverston on Exhibit 1. The contents of Exhibit 1. 


Q Did you talk to Mr. Silverston or Mr. Remano 


concerning Exhibit 1 before it was received by you? The 


Substance of Exhibit 1. 

THE COURT: He already testified he discussed 
it with Mr. Romano and Mr. Silverston is the author of 
the document and he told Silverston that it didn't conform 
anc that he would send him one that did conform and if it 
did conform to pledse sign it and send it back which was 
done. 

Let's go on. 

Mr. Boland, do you know what a pledge is? 

In what form? 

What is your understanding of a pledge? 


I can pledge allegiance to the flag. Security 


Yes. 
Security agreement, pledging certain types of 
security. 
Q What is a pledge of security? 
A That they have agreed that these securities are 
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turned over to you on behalf of the corporation for credit 
that you may extend to the individual. That :s layman's 


terns. 


Q What was turned over to you, to Wells Fargo Bank | 


Internaticnal pursuant to Exhibit 2? 

A AS requested in your letter of April 70th -- 
Swiss franc time deposit, 

Q Swiss franc time deposit was turned over to Wells 
Fargo Bank International? 

A Pledged as collateral, 


Q It was pledged to you? 


A Yes, 

Q Other than the documents, Exhibit ‘tae , 
note and the advance account agreement, did Wells Fargo 
Bank International receiva any other documents in connection 
with the transaction of May 2, 1973? 

A Not that I recall. 

Q oo & is your testimony, Mr. Boland, that the pledg 
was a pledge of a time deposit, is that correct? 

A That's correct. 

Q DO you recall testifying in an examination before 
the Bankruptcy Courtm July 1,.1974? 

A vou, z a0. ; 

Q Do you recall these questions: 
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"O Mr. Boiand, you said that the arbitrage 


transactions were different in that they would be confirmed 
in writing, is that correce? 

"A No, I did not, 

"O What did you say? 


"A I said one transaction was confirmed by letter. 
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"0 Why is this different? 

"A Because we entered into a different tyne of 
transaction whereby we were mw relying on the SECUrLEY Of 
an international foreiqn exchanae contract rather than 
relying on a confirmed letter of credit from New York 
Bank." 

Do vou remember that? 
A Yes; I do, 
O What was the nledae, the time deposit account 
or the foreiqn exchanae contract? 
A The foreign exchange contract cave rise to 
the time deposit account. You have to take the whole 
realm into one and it all becomes one. The dollar 


equivalent from the time deposit becomes part of it also 


and the dollars is what is utilized to pay the loan. It's 


all one to the other. The Swiss franc time deposit 
has to have a Swiss franc foreiqn exchanae contract. 

Q Did you have a copy oF cue Swiss franc 
‘foreiqn exchange contract? 

A I don't recall. 

@) Did you receive it at the time of the letter 
of May 2, 1973? 

A gentitenticn of the time deposit or the 


acceptance of the time deposit was aqreed upon by Wells 
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Farao Luxembourd. 

Q I beg your pardon? 

A Wells Fargo Luxembourg had the time deposit 
on Swiss Bank. 

@) That is right. 

Continuing, Mr. Boland, in your examination 
before the bankruptcy court Pes the answer that I just 
read: 

"O So you would then confirm in writina, is 
that correct? 


"A That is right. 


8, Why didn't you confirm both acareements in 


writing"-- referring to the May 2, 1974 and the May 15, 

1974 and turning to page 67 and you stated, Mr. Boland: 
"A The real reason why we do not have to 

confirm an international foreign exchanae contract 

in writing is because it is a contract hetween banks. 

Foreian exchange trading deals with international 

contracts. Banks rely on the contract. The instructions 

are aiven to the banks and they should have the knowledae 

to know what bank is involved so therefore we thoucht 

although we would like to have it in writing, we did 

not. But the information on file shows that the banks 


involved knew that Wells Faraqo Bank International had a 
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security interest in these transactions under the foreicn 
exchange internatinoal regulations." 


Do you remember that answer? 


A I somehow recall it, yes. 


@) What were the foreian exchange international 
contract reculations that you referred to? 

A I think it's a fair use of words on my 
part. I do not know what the foreian exchange inter- 
national requlations are. I believe it was my intent to 
state that the completion of foreian exchange contracts 


would be complied with and, therefore, we had a 


security interest. 


Q So you were relying upon the terms of varions-- 
three contracts were being performed? 
A As a normal procedure the execution of all 


forms in theprocedure was relied on. 


QO You were relyina on the execution of the 
terms and provisions of the contract? 
A I aqree, yes. 


Q Between May 3, 1974 and May 15, 1974, 


you took no further action in respect of the first 
transaction? 
A That is correct. 


Q I show you, Mr. Boland, Fxhibit 9, the letter 
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from American IBC Corp. dated May 15, 1973. Is that 
the offerina on the second transaction? 

A Yes, itis. 

Q When you received that document, Exhibit 9, 


‘it's directed to your attention? 


A That is correct. 


8) Do you know if the oriqinal thereof bears 


the stamp of the bank? 


THE COURT =: What stamp of what bank? 


MR. MILLER: Receipt stamp. 
A I don't recall. 
Q Is it the regular practice of the bank to 


stamp incoming documents at the time of receipt and 


date? 


A In the normal course of business it is 


supposed to be the procedure. 
Q When you received correspondence and documents, 
Mr. Boland, who opened the envelope? __ 
A The secretary. 
Q And she brought it in to you? 
She would bring in the morning mail. 
It was her duty to stamp the date on 
Yes. 


When you received Exhibit 9 what did 
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I read it and completed another offering 


Did you have any discussion with Mr. Silverston 
or Mr. Romano or anybody concernina that document, 
Exhibit 9? 

A Concerning the transaction? When was the 

transaction initiated? 

THE COURT: He is askina vou about concerning 
the prosecontained in this paper. 

THE WITNESS: This was aareed uvon prior 
to Mr. Silverston writing this letter. 

THE COURT: He wants to know whether you 
were a co-author othe words that apnear here or whether 
you, and I suppose whether it was merely as a result of 
a conversation or was it part of what you dictated, 
that is what he is asking you. 

THE WITNESS: I was not a party to it. 


Q But you had a conversation with Mr. Silverston 


before you received Exhibit 9? 


A Yes, I did. 
Q During that conversation vou aqcreed wnon the 
substance of the second transaction? 


The substance, yes. 
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And you told Mr. Silverston to send you an 
is that correct? 

~ told him to put it in writing. 

And he sent you Exhibit 9? 

That is right. 

And you received Exhibit 9? 

Yes. 

And it was acceptable to you? 

That is true. 

And you prepared an offerina? 

Yes, I did. 

You prepared an offering statement? 

An offering sheet. 


I show you Exhibit 31, is that the offerine 


Yes, it is. 
That is the offering sheet? 


That is the offering sheet. 


Is that your siaqnature? 


No. 

Whose siqnature is. that? 

That is Mr. Hawkins' sianature. 
Who is Mr. Hawkins? 


Vice president in charge of the multinational 
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area of Wells Farqo Bank International. 

.@) Did Mr. Hawkins discuss this offering sheet 
with you? 

A Yes, he did, 


Q At the time, back in May 17, 1973? 


THE COURT: I think if you moved off from 
the witness and agive him a little breathing room -- 
try the lectern over there and you won't have any 


difficulty, 


Q Did you have any discussions with Mr. Hawkins 


concerning that offering statement? 


A Yes, I did, 


‘@) When? 


l7th of May. 
Where? 


A Wells Fargo Bank International, in my office. 


@) Who directed the preparation of that offerina 
statement? 

A I did. 

6) Who prenared it? 

A The same party who prepared the first one. 


(@) I want you, Mr. Boland, to compare Fxhibit 


36 and Exhibit 31. Are there any differences? That is 


other than the rates, 
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And the days. 

Yes, we refer to a letter -- on the offerina 
sheet of May 17, the instructions say "Please note dated 
2/17/73" =-- I am sorry, it Says "Promissory note 
dated 5/17/73 for $1 million payable on 11/19/73 to 
be sent letter from American IBC dated 5/13/73 outlinina 
international transa¢tion." 

The offering sheet of May 3 Says promissory 
note dated 5/3/73 for $1 million payable 11/2/73 sent 
to customer, Swiss francs 3,240,900, time deposit with 
WFB, Lux. ss collaterl. 

Q In Exhibit 31, sir, there is no mention of 
collateral, is hat correct? 

A That is correct. 

(@) Comparing Exhibit 2 to Exhibit 9, isn't it 
fact that there is no mention of collateral in Exhibit 9? 

A I am sorry, on Exhibit 9, instructions which we 
had agreed to with American IBC as part of our 
advancing $1 million deri ons IBC states on Novemher 19 
upon receipt of the foregoing funds in our favor 
kindly debit our account $1 million, principal horrowing 


plus interest at 8.5 per cent for 369 davs, ie., 


$43,196.67 creditina the balance of the funds to our 


account with you. 
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@) Mr. Boland, is the word “collateral” 


appearing in Exhibit 9? 


A It is inferred. 
Q Does it appear in Exhibit 9? 


A No. 
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Q Does it appear in Exhibit 1? 
A Yes, it does, 
Q What conversations or discussions or what have you 
did you have with Mr. Hewkins concerning the offering 
statement of May 17 1973? 


A Mr. Hawkins came to my office -- 


THE COURT: May what? 


MR. MILLER: May 17, 1973, the one that does not 
mention collateral, Exhibit 31, 
THE COURT: That is not an offering statement. 
MR. MILLER:- The witness described it as an 
offering shect. It is the authorization to make the advance. 
THE COURT: The authorization, yes, but this is 
not an offering statement from a customer. 
MR. MILLER: No, your Honor. I am using his own 
terminology. 
THE COURT: All right. 
A Mr. Hawkins cam to my office and mentioned 
to me that he had signed this in error, I should have 
signed it and I told hin "George, that is okay, let it 
go through." 
Q That was the entire conversation? 
A The entire conversation. 


Mr. Boland, after you had this conversation with 
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Mr. Hawkins concerning Exhibit 31, what did you next do 
in connection with this transaction? 

A The offering sheet was submitted to our Operating 
departrant,. 

Q That was to advance the moneys to American IBC 
Corporation, $1,000,000, correct? 

A That is correct, 

Q Did you do anything in connection with this 
transaction thereafter? 

A No. 

Q By the way, Mr. Boland, did American 13¢ 
Corp. sign a promissory note in connection with that 
transaction, May 17, 1973? 

A Evontually they did. 

Q Dees the bank have a promissory note signed? 

A I believe so. 

Q Have you seen it? 

A I did sce the signed note. 

Q ZI show you Exhibit 18, Mr. Boland, a letter from 
Wells Fargo Bank International dated August 3, 1973, 


addressed to Mr. Silverston from Mr. Hawkins. Does that 


refresh your recoilection as to whether American IBC 


Corp. aver signed a promissory note? 


A I believe I just said eventually we did receive 
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the promissory note, 

Q When was the last time you saw an executed 
promissory note on the second loan transaction? 

A After August 3, 4973, 

Q And to the best of your knowledge such a note 
is in the files of the bank today? 

A It was. All the notes and documentation per- 
taining to that loan, especially the promissory note 
is returned to the client. | 

Q And the bank does not keep a copy? 

A No. 

Q Can you explain how the bank has a copy Of the 
first pebee 


A I'm sorry, they may have a copy in the lean file. 


Of the second note? 


bank does not keep a copy but they may have a copy in 


| 
| 
| 
A I may have to change my statement and Say the 


the loan file. 
Q DO you recall Seeing it within the recent past? 
A I don't recall, 
Q Did you ever review any financial statements 
of American Ipc Corp., examined them? 
A I looked them over, yes. 


Q Which statemints did you look over? 
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1972, 
What statements? 
Fiscal year end May 31, 1972, signed by rr, Hoffman. 
Exhibit 50, is that correct? 
A Yes, 
Q That is a financial statement which Milton 


Hoffman a Certified Public Accountant in Flushing, New york, 


has some sort of statement On, is that correct? 
A Yes. 


Q The fiscal year for Amorican Ipc Corp. ended 


May of each year, is that correct? 
A That is correct, 


Q Did you request any additional or current 


financial statements from American IBC Corp. in 1973? 
A Yes, I did, 


Q From whom? 


Mr. Silverston. 
What did Mr. Silverston tell you? 
They were not ready at the moment. 


Did you ask him what the condition of the company 


NO. 


Yor just asked him for a statemant? 


Yes. 
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Did he usk you why you wanted the statement? 
No, he did not, 
Q And you didn't tell him why you wanted the state- 
ment? 
A Mr. Silverston knew that he was to submit an 
armmual report when completed by his accountant to the 
bank every year. 
Q When was he to submit it to the bank? 


A As scon as the accountant finalized or completed 


the statement, 


Q Did you ask him for such a report in June of 19737, 


A I don't believe so. 
Q Did you ask him in July, 1973? 
A I believe I asked in August. 
How many times did you ask? 
Twice. 
Q Both in August? 
A Once in August and then followed yp two months 
later in September or October. In October, I beliave, 
Q You knew that the fiscal year end was May of 1973? 
A Yes. : 
Q And you didn't ask for a financial statement 
until August of 1973? 


A The first roquest possibly Sq@ tember, 
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Was the request in writing? 
No, by phone. 
Q Did you ask Mr. Silverston why it was not ready? 
A In my last request I did because ths statenent, 
as far as X mn recali federal incore taxes, he should 
have filed by at least Septembor, 1973, his 1972 taxes 
and that would have a bearing on when his statement should 
have been ready. He told me that it was not complete yet 
and as soon as it was completed he would send it to me. 
Q And that was satisfactory to you? 
A That was satisfactory. 
Q Did you have any concern about the financial 
condition of American IBC Corp.? 
A No. 
Q Didn't you testify in your examination that 
American IBC Corp. was not credit worthy? 
A I said their statement was not worthwhile and 
we did not base our financing on their statement. 
Q Mr. Boland, I show you Exhibit 29. Did you ever 
see an original or a copy of that exhibit? 
A Yes, I did. 
When did you see it for the first time? 
THE COURT: What is the date of that? 


MR. MILLER: July 28, '73, your Honor. 
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THE COURT: Has that paper been marked? 
MR, MILLER: It is Exhibit 29, your Honor, a 
memorandum type document. 
THE COURT: 29? 
MR. MILLER: Yes. 
When for the first time did you see that? 
On the 28th or tha: Woen of July. 
Did you read it? 
Yes, I did. 
Q Were you aware at the tim that American IRC 
Corporation was having problems in Colombia, South America? 
A Iwas aware that American IRC may have been 
having problems in South America from Mr. Lilien's memo- 
randum of the 28th. He mentions while in Bogota I 
learned from Gustave Arango that there had becn a problem 
between American IBC and Banco -- 
Q You don't have to read it, it is in evidence. 
You are aware of the subject matter of that? 


A yes. 


Q Were you aware of it before the memorandum was 


received by you? 

A No, I was not. 

Q Did you have any conversation with Mr. Silverston 
after you received the memo? 
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I most certainly did. 
Where were those conversations? 
A By telephone. I called Mr. Silverston. when I 
finally did reach him after some aifficulty, I mentioned to 
him the memoranda that Mr. Lilien wrote and askod him what 


it was all about and mr. Silverston informed me we had 


some problems but don't worry about it, it has all been 


solved. 


Q Did you tell him that the Banco de La Republica 
feels that America IBC cannot be dealt with in confidence 
and has severed relations with them? 

A I don't recall actually saying that. 


Q The substance of that? 


A The substance probably. 


Q By the way, Mr. Boland, did you have a social 


A No, I did not. 
Q Did you have lunches wath Mr. Silverston? 
A Yes, I did. 
How often? 
Well, on the basis of one every three months or so, 
Did Mr. Silverston ever give you any gifts? 
‘aie he did, 
What kind of gifts? 
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A case of Chivas Regal Scotch. 
“gust one case? 
At Christmas, 
In 1972 or 1973? 


In 1972. 


transaction, who igs Mr. Lubonov? 

A Mr. Lubonov is a vice president of Wells 
Bank International in charge of: the European area. 

Q I show you Exhibit 42, a copy of a telex dated 
April 20, 1973, did you 6ver see the oricinal or a copy of 


that telex? 
A Yes, I do, 


Q Does that relate to the negotiations which you 


Mr. Boland, coming back to the first loan e 
| 
| 


were conducting with Mr. Silverston or Mr. Romano concerning 
the arbitrage transaction? 

A Yes, it does. 

Q So those discussions were during the month 
of April, is that correct? 

A Yes. 


Q ‘This is a telex from Wells Fargo Luxembourg 
to Wells Fargo Bank International, is that correct? - 
A That is correct, 


Q Was there a, response. to that telex? 
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I believe there was. 
Have you seen it? 

A, I don't recall at this moment. 

Q I show you Exhibit 44, Mr. Boland. Is that the 
response, a telex dated April 25, 1973, from yourself to 
Wells Fargo Luxembourg attention Mr. Chauviniere. 

A No, it is not. 

Q I show you Exhibit 46, a telex from you dated 
May 1, 1973, to Wells Fargo Bank Luxembourg attention 
Mr. Posniak, is that responsive? 


A No, it is not. 


Q Have you seen the response recently? 

A I know there ke a response by our operations 
department by sending a blank copy of our letter to Mr. 
Posniak. 


Q A blank copy of your letter, what letter? 


A My letter to Mr. Silverston outlining the 
transaction of May lst. 
Q The letter dated May 2nd? 


A I believe May 2nd or May lst. 


That is the only response you recall? 


Yos. 


Do you recall seeing Exhibits 46 and 44 though? 


Yes. 
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You sent those telexes? 
Yes, I did, 
Q Incidentally, Mr. Boland, did you consult 
with any attorneys about these two transacticns? 


h 


A No, I did not, 


Q At the time they were made? 


No,I did not, 

How long have you known Mr. Victor Romano? 

I became acquainted with Mr. Victor Romano 

in the '50s. He was working for a trading 
doing business with Algerona pank Netherlands, 


With whom you were employed at the time? 


Yes. 


Q When you joined wells Fargo Bank International 


did you do business with mr. Romano again? 
A No, I did not, 
Q Did you know Mr. Romano was an officer of 
“American IPC Corp.? 

A I learned he was an officer or he was a member 

associated with Mr. Silverston of Arerican IBC, 

Q During the time that these two transactions 
were being negotiated and consummated in May cf 1973 and 
April of 1973, Mr. Boland, did you have conversations 
with Mr. Romano? That is concerning these transactions. 
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A On the first transaction, the complete dotails 
of the transaction, the agreementsvere arrived at between 
myself and Mr. Romano by telephone. On the second trans- 
action I had no conversation with Mr. Romano. 


Q Did you have a relationship with Mr. Romano 


where he called you and visited you in New York? 

A No, I did not. : 

Q Mr. Boland, I show you Exhibit 24 and ask vou 
whether you received that letter dated July 24, 1973? 

A Yes, I did, 

Q What did you do after you received that letter? 

A I filed the letter. 

Q Did you speak to Mr. Romano? 

A No, I did not. 

Q Did you make any inquiry of Mr. Silvorston 


or anybody else why Mr. Romano was severing his relationsh:.p |. 


with American IBC? 

A No, I did not. I thought it was too touchy a 
subject. In fact, in my own mind I felt that Mr. Romano 
may not have been doing the right thing with Amorican IPC. 
Since they were so very kind to him when he was ill 


with a heart attack in Europe I decided on my own not 


to bring the subject up or approach anybody on the subject. 


Q Why was’ it touchy? 
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A There caild be ill feelings between Mr. Silverston 
of American IBC and Mr. Romano since American IBC paid 
all hospital expenses and took good caro of him when he 
had his heart attack in Europs. 


Q That is the only reason you didn't tell him? 


A Yes. 


Q Do you know who Mr. Lara and Mr. Cspina was? 
A I do not know them personally. 


Did you know who they were? 


I know of them, yes. 


Did you know that they were cfficers? 


A Yes, 


Q Did you know that they hid severed their re- 


lationships with American IBC? 


No, I did not. 
You didn't know that? 
No, I did not. 
Did Mr. Silverston ever ask vou On behalf of 
Wells Fargo Bank International to act a: escrow agent or 
the bank act as eecrow agent in connection with a compromise 
or debt ioneaes 
A I am not familiar with those dotiils,. Mr. 
Silverston, American IBC -- and I might say I take Amorican 


IBC and Mr. Silverston as one. That is the ‘vay I looked 
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at American IBC. It was Mr. Silverston. Everybody olse 
was a figurehrad. Any transactionsve agreed ne Mr. 
Silverston signed and he was the only one to comnit 
American IBC. 

He did send or he did talk about we acting 
as an escrow. I don't recall the date of the letter. 
I was not familiar with the details behind the letter. 
I received the letter, reviewed the contents and asked 
Mr. Silverston to take it to somebody else to handle it 
for him since our staff knowing our collection department 
were not geared to handle such a transaction. 

Q By the way, in connection with the second trans- 
action, May 17, 1972, did you talk to Mr. Alexander in 
Wells Fargo National in San Francisco about that trans- 
action? 

A I talked to Mr. Alexander. 

Q And you outlined the transaction? 

Same procedure. 
And he anproved it? 


A Yes. 


Q DO you remomber testifying about Mr. Romano 


and I quote from page 92:"Did you ask Mr. Romano why 
he resigned from American IBC? 


“A No, I did no:, that is his own prerogative. 
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"Q Weren't you concerned with a leading officer of 
the corporation? 

"A. 30. 

"Q You testified you dealt with him in the past 
and he had resigned, 


"A I saw no reason why I should question Mr. Victor 


Romano as to why he left his job. Why should anybody 


question m™ aS to why I leave my job." 


Is that any different from your testimony now? 


A Not really. 
Q Did the bank hava in its files pun ¢ Bradstreet 


reports on American Ipc? 


A Yes, 


Q Did you read those Dun & Bradstreet reports? 
S Yes, I did. 


Q Mr. Boland, I show you Exhibit 26. Would you 


identify that report please. Tell us what that document: is, 
A It is a CR39 report to a Wells Fargo Bank which 

lists the amount less vacation collateral of advances 

that we may have granted to our client. 


Q CR stands for credit report, am I correct? 


A You are correct, 
Q AS part of that report are there cxtracts or 
portions of Dun & Bradstroet reports? 
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A Yes, there is, 
Q Does that report reveal the resignations of 
Mr. Lara and Mr. Ospina? 
A Yes, it doses, 
Q In the regular course of the discharge of your 
duties would you read the cR39 reports on your accounts? 
A Yes, I would, 
Q Did you read that renort? 
A Yes, I did. 
Wher. did you read it? 
Prior to signing it. 
When did you sign it? 
I don't recall the date. 
But your signature appears on that? 
Yes, it does. 
THE CCURT: Is there any date on the report? 
MR. MILLER: October 31, '73, in the unper right~ 
hand corner, your Honor. 
THF COURT: Has that been marked? 
MR. MILLER: Exhibit 26, your Honor. 
THE COURT: I am looking for a copy. I don't know 


whether it's been submitted to me. 


MR. MILLER: This is an additional copy, your Honor. 


Mr. Boland, do Dun & Bradstreet reports como into 
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the bank on a regular basis with respect to their accounts 
as to which there is a borrowing relationship? 

A I believe they did. 

Q When they came in in respect to your accounts 
did you have an opportunity to review them? 

A Not unless I specifically requested the credit 
department to forward all the reports toms. The credit 
reports or D & B reports went to our credit doapartment. 

Q So that if a Dun & Bradstreet report came in 
autcmatically on American IBC Corp. it would not go to you, 
is that your testimony? 

A That is correct. 

Q Unless you requested the credit department to 
send it to you you would not see it? 

A I would see it when the CR39 was prepared, I 
would have it attached as customary in order to send the 
things to San Francisco and it would be a part of the 
attachment. 

Q How often are CR39 reports prepared? 

A Annually. 

Q Was a report prepared for American IBC in October 


of 1972? 


A I believe there was. 


Q Did you read that report? 
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A I believe I did, 

Q Mr. Boland, you knew that there was a controversy 
in Colombia about the ownership of assets, did you not? 


A Iwas aware that Mr. Silverston had a conflict, 


When were you aware of that? 

I don't recall the date. 

Was it in June of 1973? 

Roughly around that time. I actually cannot 
recall the date, 


Q But during the early part of 1973 you knew about it? 


A I knew ebout it, 


Q During the first three-quarters of 1973, once 


every couple of months you had lunch with Mr. Silverston? 
A That's correct, 


Q What did you discuss at lunch? 


A Well, at one meeting we discussed our families, 
He mentioned some place back in the carly part of '73 this 
problem with the Lara group, as I call them or as the bank 
called them and that he was having problems with the group. 
I asked him had hs retained an attorney because the assets 


were in Colombia. He mentioned that yes, he had. He was 


trying for a settlement. 


Q Did you discuss United Brands with Mr. Silverston? 
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No, I did not, 
Q You had no discussion with Mr. Silverston in 


June of 1973 or thereafter concerning United Brands suing 


American IBC Corp. and attaching its bank accounts? 


A Iwas not aware of any lawsuit of United Brands 


| 
| 
with American IBC in attaching any bank accounts. | 
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MR. MILLER: Could we have five minutes, your Hono 


THE CCURTs: All right. 
(Recess.) 
Q Mr. Boland, I show you Exhibit 15, a lester dated 


May 1, 1973. Do you recall receiving the original or a 


copy of that letter? 


A Yes, © do. 


Q Did you read it when you received it? 


Yes, X did, 

MR. STEWART: What is the date of that? 

MR. MILLER: May 1, 1973, a letter from American 
Ipc te Wells Fargo Bank International, Mr. Boland. 

MR. STEWART: What is the number? 

MR. MILLER: Exhibit 15, 

Q Mr. Boland, coming back to Exkibit 42, the telex 

dated Apri’ 20, 1973, I call your attention to item 2 
in that iota, this is a telex from Wells Fargo Luxembourg 


to Wells Fargo International, attention Mr. Lobonov. 
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Did you see that telex when it came in? 

A No, I did not. 

Q Did Mr. Lobonov discuss that telex with you? 

A No, he did not. 

Q It is your testimony, Mr. Boland, that item 2 
which reads I assume that this Swiss franc deposit placed 
with Lux will serve as collateral for a $1MZO loan made 
by yourself to your New York customer. In other words, 
we should not get involved in doing a swap Swiss franc/ 
dollars and provide the dollare one million. 

Your testimony was that was responded to? 

A Yes, it was. 

Q And the response was a copy of the offering letter 
That is the May 2, 1973, letter. 

THE COURT: You didn't ask him that before, 
MR. MILLER: © will ask him now. 

Was that responded to? 

Yes. 

How? 

My copy of my letter. 

Your letter, «ay 2, '73? 

That's right. , 

Exhibit 27 

yes. 
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Q Mr. Boland, I show you Exhibit 43, a telex dated 
April 24, 1973, from Wells Fargo Bank Luxembourg to Wells 


Fargo Bank International, attention Mr. Lobonov. 


the "Thanks a lot", 


A In the meantime we hope that you receive J.D. 


| Would: you read the next to last paragraph before 
| 


Chauviniere telex on the i could yeu give him 
an answer on point 2 of this telex. 
Q Was anything «done in response to that? 
A I don't know what Mr. Lobonov may have replied, 
Q Did Mr. Lobonov discuss it with you? 
A I do nce recall, 
Q Mr. Boland, I show you Exhibit 47 which is a 


telex from Wells Fargo Bank Luxembourg to Wells Fargo 


Bank attention Boland, 

THE COURT: Dated what? 

MR. MILLER: The date is May 3, 1973. I balieve 
it has a stamp in the upper right-hand corner, New york 
Cable Department May 3, 1973, 9:24 a.M. 

Do you recall receiving that telex? 

Yes, I do. 

What did you do after you received thar telex? 

I don't recall what Ir did. 


Mr. Boland, would you describe to us what 
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Exhibit 30 is, a document dated May 18, 1973? 
A Incorrect bookkeeping entries. 
Q Describe the nature of the transaction reflected 
by that exhibit. 
A These are bcokkeeping entries, the top half of 
the Exhibit 30 starts off with New york, New York 5/1/1973, 
contract filed with an aes pointing dom to American IBC, 
the actual entry credit total commercial loans, loans under- 
scored number 278010, AD, description of. the entry, AD3662, 
American IBC Corp., revised entry of 5/17/73, value 
5/17/73, $1,000,000, 
Q What was the effect of that transaction, Mr. 
Boland? 
TO correct an incorrect entry. 
What was the incorrect entry? 
The wrong account had been debited. 
“Which account had bean debited? 
Loans unsecured. 
Wha was the correction? 
A Loans sccured, advance account. 
Q What is the advance account? The advence account 


is the account maintainod pursuant to the advance account 


agreement that was signed on May 2, 1973, by American IBC, 


is that correct? 
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That's correct, 

Q How did you know that American IBC had naid 
the hospital expenses of Victor Romano? 

A Mr. Silverston said so, 

Q Did you discuss the affairs of the corporate 
executives of American IpC with Mr. Silverston? 

A No, this is something that Mr. Silverston 
just mentioned at a meeting I had & his office probably 
some time in late '71 or early ‘72 when he had invite: 
me to lunch and I mat he and Mr. Romano at his office and 
when we walked out he said doesn't victor look well and 
I said victor looks extremely well and he said he was 
very ill and he went on to discuss what he supposedly 
had done, 

Q So you met Mr. Romano in 1972? 

A I believe that is approximately when, 

Q And you were introduced to him, I take it? 

A Mr. Silverston knew that I knew Mr. Romane and 

said this is Mr, Romano, Mr. Boland, 

Q Had you ever mot Mr. Romano person to pers ors 
before 1972? 

A Back some time in the '50s. 
Q And subsequent to that meeting in the Americm 
IBC offices in 1972 did you have Sickness to meet with 
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jqh24 pctuabntem 
Mr. Romano on a person to person basis? 
A No, I did not. 
Q Mr. Boland, on November 19, 1973, you met with 
Mr. Boland, is that correct? 
THE COURT: Mr. Boland met with Mr. Boland? 
Mr. Silverston. 
Yes, I did. 
Who arranged that meeting? 
I did, 
Q How did you do that? 
A By telephone some time in October after I had 


received our maturity list of leans coming dve. I noted 


| 
that I had two loans we had granted, American IBC, were going 


to mature in November and the only transactions we had 


on the books and = thought it would be an ideal time to. | 
| 


meet with Mr. Silverston to see dout putting more business 


on our books. 


Q Did you have any concern about the contracts 
being executed? 

A None whatsoever. 

Q You were »-ill reiying on the execution of 
the contract? 

A pyciniteiy. se, 

Q This was a telephone eonvercsution? 
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A telephone conversation. 
And you say it was in October? 
In Cctober, 
Was it in the early part of October? 
The latter part of October, 
Q You made an appointment with Mr. Silverston? 
A I made an appointment for the first date that 
was mutually agreeable to both of us according to our 
calendars or according to what appointments we had. 
November 19th happened to be the date. 
Q It had nothing to do with the fact that the second | 
loan was returned? 


a None whatscever, 


Silverston batween the date you made the appointmont 
and November 19th? 


A On November 19th Mr. Silverston called me 


Q Did you have any conversations with Mr. | 


to confirm a luncheon at which it embarrassed ma quite 
a bit because I had not noted that we had made this arrange- 
ment for the 19th and I made a luncheon date with another 
friend of mine. 

Q What did Mr. Silverston say to you and what did 
you say to him? 


A He said is our luncheon date still on for today 
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and Isaid yes. . 
Q What happened after that? 
A I arranged ‘with Mr. iSilverston to meet him 
at the Bankers Club and I decided on my own to have lunch 


with both the friend and Mr. Silverston. 


Q Did you break the other appointment? 


A No, I did not. 

Q Who was the other appointment with? 

A I don't recall the other party at all. TI have 
been gearching my memory now for about ‘i months. I 
still cannot recall. 

Q It is your testimony, Mr. Boland, that Mr. 
Silverston did not coms to the office of the bank? 

A Mr. Silverston met m at the Bankers Club. 

Q Where is that located? 

A 120 Broadway with an entrance on the Nassau 
side which is a bleck and a half away from Wells Fargo 
and it is a stop on the Lexington Avenue subway. 

Q What time did you mect with him? 

A About 12 o'clock. 

Q Was anybody else present? 

A Myself and this friend of mine, the third party 
at the luncheon. 


Q You don't know who that was? 
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"9 
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I don't recall, 
Are you a member of the Bankers Club? 
Yes, I was. 
Where did you meet, in the bar? 
We met in the lounge. 
What did you do utters that? 
We ordered one round of drinks and arranged 
table set aside for the three of us. That was it, 
Do you remember your examination again? 
Yes. 
Page 87? 


Yes. 


Do you recall whether or not you attended a meeting 


with various officials of the Wells Fargo Bank and Mr, 


Sheldon Silverston around November 19, 1973? 


“A 
Q 


i" 


A 


I had Iiwch’ with Mr. Silverston November 19th. 
Who was in attendance at that luncheon? 

Just myself and he," 

Do you remamber the ineunes 


I rememzer the answer as a faulty recollection 


on my part. I wish to correct it: today. 


Q 


A 


You are sure of that? 


I am certain, 
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| 

i! 
“ | Q Mr. Boland, I show you Exhibit 49 which consists 
3 : of three pieces of paper, photocopies, I call your asteil 
‘4 THE COURT: Datedwhat? | 
5 | MR. MILLER: Dated November 19, 1973, your Honor. 
6 Q These are photocopies of bills from the Bankers 
: Club? 
. A Yes, they are. 

i . Q And the first document which has the prices in it, | 
" ” is that sent to you by the Bankers Club? 
i A Yes, it is. 
" Q Together with your bill at the end of tho month 
or the beginning of the month, is that correct? 
A Yes. 


Q Looking at the second document, I take it, 
Mr. Boland, that is a photocopy of the back of those bills, 


is that correct? 


A That's correct. 

Q And the one on the right is the back of the 
luncheon bill? 

A That's correct. 

Q Is that your handwriting? 

A Yes, it is. 


Q What does it say? 


5 & & Ss 


It says "S. Silverston, Victor Romano, American 
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That's all it says? 
A "Domican Republic deal and discussed other 
problems," 
Q Was Victor Romano at that lunch? 
A No, he was not. 
Did you write Romano? 
Yes. 
Q “Why did you write that? 
A When I got the statement at the end of the month 
I reconciled my account and I could not remember who it was, 
I know I had a friend there, 
Q Victor Romano sounded like a good name? 
A It sounded like a good name. 

THE COURT: There is no doubt that the Blue Room 
charged you for a couple of guests that day. They charged 
you the usual two and a half dollars a head, two guests 
in addition to yourself, 

THE WITNESS: That's right. . 


MR. MILIER: I believe mr. Silverston testifind 


THE COURT: That was an expensive sitdown, 
two and a half dollars a seat, 
Q Mr. Boland, I show you the third sheet. Can you 
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jqh30 Boland-direct 
tell me what the third sheet is? 
A The third sheet is our luncheon menu. 
Q And the only difference betveen that and the third 
sheet is tha the prices are not on there? 
A That's correct. 
Q And the stamped date, the total, is that correct? 
A Something happened to your machine because 
this is a copy of the same as this and this has the prices 
on it. 


DO you know whore the bank obtained the third 


I have no idea. 

Do you know what it says on the back? 

No. 

Does it say Warner? 

I cannot read it. 

Is that your handwriting? 

No. 

Did you ever see the third sheet of Exhibit 49? 

I never did. 

MR. STEWART: I think one is a estes of the other. 


MR. MILLER: You tell me how it is a carbon: 


when it has different writing on it. 


THE COURT: Is that the name of the waiter, by 
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any chance? 

MR. STEWART: This is the same writing, the one 
in my right hand, as the Sheet in my left hand. cme is 
a carbon of the other, 

MR. MILLER: One does not have the prices. I am 
asking where he got it from. 

Mr. Ross tells me the third sheet was obtained 
from the Bankers Club, 

Q Mr. Boland, what were the other problems discussed? 
A The problem discussed was the original me NEE 


that Mr. Silverston offered to me on the Dominican Republic, | 


I wanted to know what happened and why we didn't enter into 


the transaction and why we could not do Something more there, 


whit happened to his influence. 


. Q Well, Me. Boland, I ask you to read it again. 


It says “Dominican Republic dealand discussed other problem,” 
THE COURT: Is that a justification of an 

expense account cr is that an actual occurrence? Was it 

because the bill ran up a little Lit there that you had 

to make it sound important or was something else discussed? 
THE WITNESS: No, your Honor, it was not. The bill 

in my estimation was not high for a luncheon at the Bankers 

Club with three people. I was looking for new business 


and that is why I made the notation, Dominican Republic 


SOUTHERN DIS TXICT COURT REPORTERS, U.S. COURT HOUSE 
FOLEY 5 JUARE. NEW YORK, N.Y. — 791-1020 


i77 
jqh32 Boland-direct 


| 
| 
deal, because Mr, Silverston said there was a possibility 
of doing something else in the Dominican Republic and 
the other problem was brought up by myself and that is 
what happened to the initial transaction Which was a hydro-= 
electric dam project as proposed for_ irrigation and the 
production of electricity. He is Supposed to have had 
influential friends on this project and it was supposed to 
be going through. Actually there were two conversations, 
One the new one, two, what happened to the old one, It | 
would have been very easy just to montion Dominican repubite| 
Q Before you went to that lunch you had raad the 
CR39, had you not? 
A Yes, I did, 


Q And you were familiar with the fact thet the 


National Bank of North American had reported on a credit 
checking.We do not have a facility at the moment for the 
Subject.iIn the past we have extended facilities on a secured 
basis. We cannot make any comment about our experience 

with the subject. you knew that? 


A That's true. 


Did you ask Mr. Silverston any questions about that 


Q 
A No. 
Q 


It did not affect your thinking in connection 


with new business? 
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No, it did not, 
How long was that luncheon? 

A Oh, I bslieve we broke up between 2:15 to 7.30, 
don't recall exactly the moment that we broke up but-- 
Say, the latest 2:30, 

Q You were with Mr. Silverston by your own ad- 
mission from at least 12 to 2:30? 

A That's correct, with my other guest. 

Q You have no recollection: at the Present time 
that Mr. Silverston was at the premises of the bank earlier 

Pa ; 


: before lunch? 


A He was not. 


‘ € 
1 4 

A I left Mr. Silverston at the downstairs entrance 

in the lobby of the Equitable Building and I went back to 
my office. 


Q What did you do at your office? 


| 
What did you do after lunch? | 
| 


A At my office I had told Shelly I would have 
Mr. Vanveerson look into his new transaction at the 
Dominican Republic. I went bank to my office to discuss 
this matter with Mr. Vanveerson. In the meantime my 
Operaticns people, as had been my practice in the merning 
of the vee, < put them on notice we were to receive 
$1,000,000. They came to me and told me we had received 
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$1,000,000. I told them what bookings to make, went 

back to Mr. Vanveerson to see if he was free to talk with 
Mr. Silverston on this new transaction on the Doninican 
Republic, He was froe. I then called Mr, Silverston 
eee time between 2 and 3:30. TI mentioned "Shelly, 


we received the -iillion dollars," “Shelly, yes, Mr, 


Vanveerson is free, your date is set for tomorrow." 

Q What booking instructions did you give your 
people? 

A I just told them to follow the Outline as 


stated in Mr. Siiverston's letter, the $1,000,000 against 


the advance account, the 40 some-odd thousand dollars 


against the interest and the remainder to remain in Mr. 


Silverston's account. 

Q The incoming money was devesited into the account 
of American IBC? 

A Yes. 

Q And the bank took whatever was due to the bank 
from that account, is that correct? 

A That's correct, 

Q What did you tell Mr. vanveerson? 

-  B During the conversation with Mr. Silvorston 

he was talking about a possibility of doing business in 
the Dominican Republic and we would like to follow it up. 
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Q Is Mr. Vanveerson in the courtroom? . 


A Yes, he is, 


Did you have any conversations with Mr. Lobonov? 


A No, I Gid not. 


Q Is it fair to Say, Mr. Boland, at the end of 


with the relationship? 
A Yes, I was. 


Q Did you have any conversations with Mr. Lobonov 


the next day concerning American IBC? 
A No, I did not. 


Q How about the 21st of November? That is.two 


days later. 


the business day of November 19th you were satisfied | 
| 
A Not that I recall, 


Q Did Mr. Lobonov have any relationship with 


American IBC? 


A Mr. Lobonov knew Mr. Silverston through my inter- 


mediary. Mr. Silvorston introduced Mr. Lobonov to a 


Shaker, Shcacker, whatever way he pronounces the name, 


and as far as I know that is wh 


Q Did fr. Lobonov tell you On November 20th 


or November 21st that Arericm IBC wasin financial 


difficulty? 
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Q Mr. Boland, I show you Exhibit 25 and I ask you 
whether you ever saw the original or a cepy of that letter? 
4 No, I did not. 
Q What are your initials? 


WEB. 


Doesn't the letter demonstrate cc: WFB? 
It does. I'm sorry, I didn't read it. 


You are referring to the notation cc, carbon 


That's right. 
WFBLE? 


WFB. 


LE. 


That is Wells Fargo National? 


A Wells Fargo Bank Los Angeles. 

Q in this letter this is NDL, Mr. Lobonoy's initials, 
Nikita Lobonov?2 

A That's correct. 

Q He states, a letter addressed to Sunkist Growers, 
Inc., financial economist Dr. Stanley J. Forster, in 
light of the fact that American IBC New York is currently 


in financial difficulty you may wish to continue your 


inquiries about switch transactions with -- and he lists 


some other names. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


182 
jqh37 Boland-direct 


Is it your testimony that Mr. Lobonov didn't 
discuss the financial difficulties of American IBC with you? 
A Yes, 
7 And you were the account officer for Amsrican 


% 
b 
. 


A That's correct, 


Nace 
~ 
oh 


Q And Mr. Lobonov is in charge of the eastern 
European area? 
A Vice president wells Fargo Bank in charge of 


the eastern European area. 


| 
| 
| 
| 
| 


Q And he had no discussions with you aS the account 


executive on the American IBC account? 
A That's correct, 
Q DO you know how Mr. Lobonov knew American IBC 
was in financial difficulty? 
A No, I do not. 
Q Did you see Mr. Lobonov on November 19, 1973? 
I saw him in the office, yes. 
Did you talk to him? 
No. 


Is his office near yours or was his office near 


Closely associated. 


Did you speak to Mr. Lobonov on November 20, 1974? 
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On American Ipc? 
Yes. 

A No. 

Q Is it the regular practice of the bank, Mr. 
Boland, to circulate decuments and correspondence among 
a circulation list of officers or employees? 

A Yas, it is. 

Q What ic included in the daily circulation? 

A Letterg written, what we call the green copies, 
letters written by the officers of the bank. If they wish 
one in circulaticn it goes in circulation. 

Q Is it probable that the green cony of the letter 
Mr. Lobonov wrote vas in a circulation? 

A It is probable. 

THE COURT: I don't seem to have that letter that 
you referred to, 
MR. MILLER: November 21, '73, your Honor? 


THE COURT: Yes. NO copy was handed up tc ine 


“ Was there a circulation list listing the names 
of each officer to get whatever was in the circulation 
for the day? 


4A Yes, there was, 


Q I assume Mr. Lilien was at the top of the list? 
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cross 
Yes, he is, 
Who was second? 
I don't recall whether I was second or not. 
You are near the top? 
I was near the top. 
MR. MILLER: I have no further questions of this 
witness, 
THE COURT: Any cross? 
CROGS EXAMINATIQY 
BY MQ. STEWART: 
Q Referring now to Plaintiff's Exhibit 29, 
July 28, 1973, that memorandum directs you to ask Sheldon 
Silverston of American IBC for all the facts in the case 
as seen by him, isn't that correct? 
A That is true. 
Q Did you follow through on that direction, Mr. 
Boland? 
A Yes, I did. I called Mr, Silverston. It took 
a little while before I could get in touch with him. 
When Z finally did, which was about three to four weeks 
after my initial phone call I discussed with them Mr. 
Lilien's memorandum. He stated that there was no problen, 


he had taken care of it, it had all been resolved, not to 


worry about it. I asked Mr. Silvorston if that is the 
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case I would like to have in my own files and in writing 
proof that the problems that he had were resolved. 

Q Did he comply with that recuest? 

A He complied. He sent a letter down to us with 
the proof. 

Q I show you Defendant.'$ Exhibit X and ask you 
whether that is the letter that he sent you? 

A Yes, it is. It says "Dear Bill: Per our conver- 
sation this morning attached to a copy of our letter from 
the Ntional Bank of North America"-- 

THE COURT: ‘yhat is ‘ee date of the letter? 
THE WITNESS: September 6, 1973. 
"2, a letter from Intercommerce Sofia. This 
refers to a . settlement of a dispute between Banco 
de la Publica and ourselves, regards, sincerely yours, 


Shelly.” 


Q Would you read the two attached lettors that 


are enclosed please. 

MR. MILLER: They are in evidence. I don't know 
why the record has to be burdened. 

THE COURT: I don't understand this procedure. 
What are you conveying to me? I am going to read every 
one of these exhibits anyhow. 


MR, STEWART: Just the fact that Mr. Silverston 
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provided documentary evidence to the effect that 
the whole problem had been solved, 

THE COURT: He said he provided it and this is 
a document, Incidentally, that was not hanced up to no 
either. I am going to have trouble with thase exhibits 


unless you keep ma apprised, 


MR. STEWART: f thought we handea them up, your 


Honor. I'm sorry, 
THE COURT: What is tho date of tho paper you have? 
THE WITNESS: September 6th, 
Q I show you Defendant's Exhibit W, Mr. Boland, 
and ask whother you have seen that? ; 
A Yes, I have. It is a memoranda from Mr. Arango 
addressed to Mr, Lilion circulated in the office ana it 
says "Only a short memo to inform you that subject settlod 
the whole matter they have with Banco de la Republica 
and paid the cutstanding letter of Credit. It seans that 
the settlement was highly pressed by the Bulgarian Central 
Bank, best regards," 
Q What is the date of the memorandum? 
A September 4, 1973, My initial acknowledging recoipt 
is yp on the top where I signed my name. 
Q With reference to Defendant Exhibit H, the May 2nd 
letter from Wells Fargo to Mr, Sheldon Silverst-n, I refer 
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you in particular to the notation at the bottom, cc Mr,<= 

A Mr.Posniak, Luxembourg. 

Q What dees that indicate? 

A That indicates that Mr. Jean Jacque Fichou sent 
a blind copy of our letter of May 2nd to Mr. Posniak 
Luxembourg. 

THE COURT: I doen't have a copy of that cither. 

MR. MILLER: Neither do I. 

THE COURT: I have an idea that is one I gave 
back mistakenly on the notation that it was a duplicate 
but it seems to have somsthing else that the other copies 
of the May 2nd letter do not have. I think I should get 
it back. 

MR. STEWART: This one has the notaticn that 
it was sent to Luxembourg and a blind copy, 

THE COURT: I have seon this one before. 

MR. MILLER: The one with the blue inked 
notation? 

MR. STEWART: Yes. 

THE COURT: I will need a Xerox of that. Give it 


to me tomorrow. 


Q What time was your luncheon appointment on 


November 19th at the Bankers Club? 


A 12 o'clock, 


SOUTHERN PISTLUCT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY 5:.1JARL. NEW YORK. N.Y. — 791-1020 


3qh43 Boland-cross 

Q With reference to the notation on the back of 
the sheet, Dominican Republic deal and other problems, 
can you describe the two different Dominican Republic deals 
that you talked about earlier in your testimony? 

A The first deal that Mr. Silverston was Proposing 
we did not go into full details. We mentioned it was the 
irrigation or the electrical work project. I just mentioned 
that that was out of my jurisdiction. rf you are talking 


about Dominican Republic, something new, I would like 


to talk about the Latin American matter. The other deal, 
which I said too, was why we could not get the project 

loan on the hydroslectric plant. I had informed him through 
@ Source that I knew that the dam would never be built 


but there was a possibility that they could put throuch 


this whole project through turbine engines or turbine pumps, 
whatever they are called and why hadn't ke followed up 


and why couldn't we get the transaction, 


Q Was this a transaction that the bank was to finance? 


A The bank would be involved in financing it, 
probably through XM Bank or FCIA. Wa weren't sure until we 
had more information. 

Q Did Mr. Silverston go to the bank at all on 
November 19th? 

A No, he did not, 
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Did you see Mr. Silverston on the 20th? 

Yes, I did. He was outside in the lobby some time 
between 11 and 11:30. Z happened to leave my office 
to go back in towards operation and I noticed Mr. Silverston 
sitting in the lobby. We waved to one another. I came 
back to my office and Virginia, our receptionist called 
mo on my phone to let me know that Mr. Silverston wanted 
to sec me. I told Virginia there must he some mistake 
that he was here to see Mr. Vanveerson. He Said well he 
would like a few minutes with you.e I walked outside and 


showed him into my office. 


Q Did you have a conversation with him there? 


he was having problems with foreign exchange transactions, 


that if the banks, one bank in particular, Swiss Credit 


Bank, would give him a little more time he felt he could 
resolve it. _t took it to be of minor consequence. He was 
still talking about doing business with us. I thought 
the amount of money would be of a minimal value that he 
would probably take the ioss if he had to suffer a loss. 
And I thought nothing more about it. 

Q Did you enone that American IBC was insolvent 


On November 19, 1973? 


A I had no idea & all on Heveibins 19, 1973, and if 
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I did I sure as hell would not have introduced vanveerson 
or talked any new business and would have brought it to 
the attention of Wells Fargo in San Francisco, 

Q Did you have any reason to belicve that American 
IBC was insolvent? 

A No. 

MR. MILLER: I object, 
THE CQURT: Overruled. 

Q What is the next time you talked with Mr. 
Silverston? 

A The early part of December. I went on vacation, 
the llth-- probably around December Teh, 

Q What caused that telephone call, Mr. Bolan? 

A The cable that we received from Swiss Credit Bank 
stating that the payment of $1,000,000 was paid to us 
wes an error, it had been pledged in and kindly return it, 
something to that effect. I do not have the cable in 
front of me. 

Q I show you Defendant Exhibit N, a cable dated 
December 5, 1973, from Swiss Credit Bank to Wells Fargo 
Bank. Is that the Cable you were roferring to in your 


testimony? 


A This is the cablo that I referred to. It reads 


remitted to you through Chase Manhattan Bank New York on 
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November 16th -- 


MR. MILLER: If your Honor please, the document 


| 
is in evidence. It is not necessary to read it. | 


THE CGJURT: I don't understand this whole procedure: 
here. I think you are running over documents there that 
might give you personal satisfaction but it does not give 
me any enlightenment. 

Q As a result of that cable did you call Mr. 
Silverston?- 

A I called Mr. Silverston and asked him what in 
the name of Goc was this all about. We had the cable. 
I gave in substance to him what the cable fren the Swiss 
Credit Bank said and he retorted or informed me that, 
well, Swiss Credit Bank do not know what they are doing. 
It is not the moreys that were due you and that you have 
received. We have other deposits and somewhere they have 
gotten them mixed up, I will handle it. 

Based m past experience of him handling other 
transactions that I thought were settled and evident on the 
Banco de la Republica transaction, that he could settle 
this one also, 

Q Did you then go on vacation shortly thereafter? 
A I vane on vacation that, following Monday. 
When you returned from a vacation do you recall 
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when you returned? 
A I was on vacation on Monday the llth through 
the 14th and I returned on the 17th of December. 
Q What did you find when you returned on December | 
17th? 
A A memoranda from Mr. Lilien that American rpc 
had assigned all things to creditors or were insolvent, 
that they were insolvent. 
Q I show you Defendant Exhibit» J,a memorandum 
dated December llth and wk you whether that is the memo- 
randum you saw when you returned? 


A Yes, it is, 


MR. STEWART: That ig all. 

REDIRECT EXAMINATIQY 
BY MR. MILLER: 

Q You are aware that Wells Fargo International 
has a test key with Wells Fargo Luxembourg? 

A Yes. 

Q Was there a substantial volume of traffic and 
telexes between the two organizations? 

A I think the party that can answer that question 
on the substantial volume Ge trates would be our cable 
department manager. 


Q On thie transaction alone, 47, 46,43, 42, all 
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in the period during the month of April and May, 1973. 

A If you consider this a substantial volume of 

traffic between our two offices I will agree with you. 
THE CCORT: I would not. 


Q Mr. Boiand, looking at Exhibit H in pen it is 


written BC, Mr.Posniak, Lux. 


A Right. 

Q When was that written cn the document? 

A I have no idea or can recall the dzte. It would 
be prior to -- 

Q Did you write that on the document? 


A ‘No. 


Do you know who wrote it on the document? 
Yes. 


Who? 


Mr.. Jean Jacque Fischou, operation officer. 

When? 

I don't know. 

Did you see him write it on there? 

NO. 

How do you know he wrote it on there? 

I know his handwriting. 

you don't know when he wrote it on there, do you? 


That's right. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


194 
Boland-redirect 


THE COURT: That's what he said to you a minute 
ago. 
Q Are there my other documents that would show 
a blird copy written in ven that you have seen in the bank's 
files pertaining to this transaction? 
A No copies that I have seen. 


Q It is your testimony that this letter was 


| 
| 
sent as a blind copy, Exhibit H in response to an inquiry | 
by telex and there was no telex replied to the question 
which was posed by Luxembourg? 

A Yes. 

Q In connection with the Dominican Republic 
transaction, you said the bank would finance it if the 
conditions were satisfied? 

A That's correct. 

Q Was that in your jurisdiction? 


A I have never had any proposal offered to me 


that * went through the proper channels turneg down by the 


the bank would finance it. 

Q Did Mr. Gilverston describe the whole transaction 
to you? 

A Can we clarify which transaction? 

Q . Both Dominican Republic Sennedentonn:, 
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A The new transaction he did not describe in 
full details with me. That is the reason I referred him 
to Mr. Vanveerson,. 


Q Wha you came back from vacation you found 


Exhibit T, correct? 

A yes. 

Q That mys refer all matters concerning the name, 
and I take it the name is American Ipc Corporation, to 
C.E. Lilien. 

A That's correct, 

Q Is this usual bank practice? 

A it Most certainly is. 

Q The chief executive officer of the Wells Fargo 


International Bank? 


A It most certainly is. 


Q Do you know it:being done in any Other situation? 
A I can only speak for Wells Fargo Bank International 
Q Did Mr. Lilaun have any conversations with you 
concerning the acccunt of American IBC for which you were 
the account officer after yoirreturned fran your vacation? 


A He told me that the account is insolvent and 


we do no further transactions with them. 


Q Did Mr. Lilien ask you what kind of a relationship 


Wells Fargo. Bank International had with American IBC? 


sy 
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Mr. Lilien already knew what type of relationship- 


THE CCURT: He didn't ask you that. 

Q Did you have a discussion as to what the 
relationship was? 

A No, we did not. 

Q So the only discussion was that you read this 
memorandum and that was the end of it, and all references 
were to be made to Mr. Lilien, is that correct? 

A That's correct. 

Q Did you know the torms ef the settlement with 
the Banco do la Republica? 

A I had is toe at all of the terme of the ‘pi aaa: 

Q Did you make any inquiry to find out the 
capability of American IBC of fulfilling that settlement? 

A < 47d not, 

Q You didn't atk Mr. Silverston? 

A He told me they were having problems and they are 
reaching settlement. He never mentioned another word to me 
about what the settlement was, whether they arranged 
a settlement, whether the settlement had been finalized, 

Q And youmade no inquiries? 

A No. 

Q And you made no inquiry of the Banco de la 


Republica? 
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That's correct, 


Q As far as you know Wells Fargo Bank International 


made no inquiry? 
A That‘s correct. 
MR. MILIER: No further questions. 


TIE COURT: You are excused for all purposes, 


We will take-a recess now until tomorrow morning. 


(Witness excused) 


THE COURT: 10 o'clock gentlemen, 


(Adjourned to May 22, 1975, at 10 A.M.) 
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MR. MILLER: If your Honor please, TL nave jyuse 


| 
| 
| 
| 
. 


yousekeeping detail. Mr. Stewart furnished ur with covies of: 
cefendant's exhibits this mornine and donc) theour 
quickly we have noted that certain of the CExALoite | ait 


aven't made a complete review of them, do contain alther 


he did to highlight for his own use what he consic: vod tc be 


siqnificant. 


! 

\ 
pen or penciled underscoring which I am informed !: tr, ee 

| 

! 

\ 


I wouid like to have an understanding that we 
will replace the original exhibits, the exhibits furnished to. 
the Court without the underscoring. 


he COUne: that's e122) eight, 2 will took ta see 


wnat he emphasizes to see whether I agree. 


| 
| 
| 
| 
MR. MILLER: Yes, sir. | 
Mr. Romano. | 
VicwrToar ROMANS 0, as a witness, 
on behalf of the plaintiff, heine first duly sworn, | 


testified as follows: : | 
| 


crew iantlrre Meeieani eet 
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DIRECT EXAMINATION 
BY MR. MILLER: 
Q Mr. Romano, in April and May of 1973 what was your 


occupation? | 


You are executive vice president of American IBC 


A I was executive vice president of American IBC. | 
{ 


Yes. 
Mr. Romano, I show you Exhibit l, April 30, 1973, 
and Exhibit 2, May 2, 1973, those are pleaintitf’s exhibits, 


i 

{ 

| 

| 

| 
Nid you negotiate the terns of those acre ts with 


Wells Fargo Benk International? 


rss Ne, I negotiated the rates with them. I would not! 


even say negotiated. I just asked them what the rates would 


{ 
{ 
‘ 
| 
| 


be. because in order to work such a transactior. we have to be | 
satisfied that what we pay on the dollars we borrow and what | 
we receive on the Swiss francs we invest, also the date of 
the conversion of the Swiss francs and future time finally 
leave us with a certain profit. 

(6, Did you have anv conversations with Mr. Boland? 

A Yes, just on the rates. 

Q The rates for what? 


A At what rate we would borrow from them U.S. 


dollars to buy Swiss francs in Furope. 
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Q That was all the conversation you had with Mr. 
Boland? 
A Yes. 
(@) You just asked him the rates and he told you what 
the rates would he? 


~ 


~~ 


Q By the way, Mr. Romano, : \ ever had lunch 


with Mr. Boland? 


Did you ever personally meet -- with ‘rawn. 


when did you become a resident of the United 


In 1957, FPecenmber, '57. 


Did you ever meet Mr. Boland prior to December 


A No, I came to the United States in June '57, 
before I used to come here just on visits. the time I 


was general manager in Argentina and Brazil of one of 


| 
| 
| 
| 
| 
A No, never. | 
| 
| 
| 
| 
| 
| 
| 
| 
— 
a 


most important arain houses with headquarters in Paris. 

Q Subsequent to Necember 1957 and until yesterday, 
Mr. Romano, did yeu ever meet Mr. Boland? 

A I met him yesterday for the first time. 

Q vox never personally met him before that? 


I don't think I ever met him. Yesterday he told 
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me that -- 
THE COURT: Never mind that. 
Q Mr. Romanc, I show you Exhibit 24, a letter dated 
January 24, 1973. 
A Yes. 
Q Is that your letter? 
A Yes. 
Q That is your signature on the letter? 
A Yes, I sent it to several of the banks. 
Q You sent that particular exhibit to Mr. Boland, 
is that correct? 
A Yes, "Attention Mr. Boland." 
Why did you send that to Mr. Boland? 
A Because he was the man in charge of American IBC 
at Wells Fargo. 
Q Was there any reason why you sent that letter? 


A Yes, I wanted to disassociate myself from American 


Q Why? 

A Recause I had resigned. I nad a quarrel with 
Mr. Silvezrston and I preferrcd not to appear as still being 
with him. 


@) For what reason, sir? 


A Well, first of ail -~ what would I say? 
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Take your time. 
Okay. 
Well, since some time before he was not working 
on a proper basis, he was not working properly. Ie did 
things which were not to be done in the normal practice. 


THE COURT: Am I concerned in any way with why he 


MR. MILLER: Withdraw the question. 

THE COURT: STrike out the answer, too. I think 
it is irrelevant to this thing. It seems to me it is obiee- 
tionable but there comes a time when an ohiection is not made 
the Court has to make an objection to keen the case within 
rational limits. I think you referred to that exhibit as 
January. 

MR. MILLER: No, your Honor. July. July 24th, 
your Honor. 

TE COURT: You sent this to a man that you never 
met? You never met Romano before you -- 

MILLER: Boland. 


WITNESS: I never met him until yesterday. 


» COURT: But you wrote him a letter? 


WITNESS: Yes. 
COURT: You knew he was the account officer? 


WITNESS: I spoke to him from time to time. 
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On the telephone? 
A Yes, on the telephone. 


Q Were you aware of the financial condition of 


American IRC on July 24, 1973? 


A I thoucht I should be aware. I did not know -- 


| 
Q Were you? | 
A I was not because I never had any balence sheet in| 


hands, any financial statements. This was one of the reasons 


why I decided to quit. 


fe) 


Wells Farao Pank Internationa].? | 
MR. STEWART: Objected to as leading. 


THE COURT: It is not a leading question. 


I introduced him to Mr. Jardin, of Wells Fargo. 


Q Who is Mr. Jardin? 
A He is a friend of mine Since 1965. He was in New 


| 

| 

| 

| 
York at the time. I had lunch with him. I took an rcceniel, 


Q Did you maintain any kind of relationship with Mr. 
Jardin thereafter? 
A Occasionally when he came to New York we had a dri 


When I went to San Francisco I had a drink with him, that's 


all. 


Subsequent to the time that you resigned as an 
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of American IBC Corp., executive vice president was 


"Yes. 
Did you subsecvently see Mr. Jardin? 
t saw him in Augist ‘73. 


August '73? 


San Francisco. 


Did you say anything to him about American IBC 


No. 

Did he say anythine to you? 

No. In fact, when I saw him -- 

THE COURT: Please don't volunteer. Let the 
Conduct the trial. Don't help. them. 

‘wae he aware that you resignad? 

Yes, he was aware. 

How do you know that? 

Recause I came to ask for business on my own name. 


Did he ask you why you were asking for business 


in your own name? 


A 


Because I had quit. 


MR. STEWART: Objection. 
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| THE COURT: I don't think that is relevant, Mr. 
| 
4 Miller. 1 am still having trouble finding that exhibie. ¢ 
4 : Gon't know why it is not among those that I hed in chrono- | 
5 loaical sequence here. | 
| 
6 | MR. MILLER: It was referred to yesterday. | 
7 THE COURT: JI thought I had the exhibits all in | 
. | chronological order, but spparently 1 don't. | 
. | MR. MILLER: During Mr. Boland's testimony it ws | 
10 || referred to. | 7 
| 
11 | THE CCURT: Let me find it because it is casier | 
12 for me to k2ep the papers in proper order. | 
i| 
13 | Go ahead. 
14 MR. siLLLER: I have no further questions. | 
15 THE COURT: Any cross examination of this witness4 
| | 
16 || ~=cROSS EXAMINATION 
| 
Wi opy MR. STEWART: | 
| Q Mr. Romano, is Mr. Silverston a liar? : + 
19° A Yes. 
1) MR. STEWART: No further questions. 
21 | THE COURT: Thank you, step down. 
22 | (Witness excused.) 
23 MR. MILLER: Mr. Coutsantonis. 
24 
| 
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GEORGE COUTEAN TON Ts, called as 
a witness on behalf of the plaintiff, being first 
Culy sworn, testified as follows: 


DIRUCT EXAMINATION: 


BY MR. MILLER: 


Q Mr. Coutsantonis, what is your occupation? 

A Loam a credit of ficer right now. 

Q Wheneé 

A Wells Fargo Bank International. 

Q Now long have you been a credit officer? 

x eanee October 1974, 

(@) Prior, to that time? 

A I was a credit analyst. 

Q How long were vou a credit analyst? 

A For two years. 

@) So that during 1973 you were a credit analyst? 
A That is richt. 

Q What are the duties of a credit analyst? 

A The duties is to spread the figures from financial 


Statements presented to us for potential loans, also conducti 
checkings with bonds, ordering D&B's and preparing the CR-39 
form which is a packet containing all the loan preparation. 

@) odes a credit analyst make any evaluations? 


A Not actually. 
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a) What do you mean not actually? 

A The credit analysis at that time was made by the 

loan officer. 

(@) What was the relotionship Of the credit analysis 

to the loan officer? 

A The loan Sheteer was bringing in to the statement 
customer to the credit analyst for spreading and given 
to him for final decision or evaluation. 

9) Would the credit analyst make any comments to the 
officer? 

A I would say yes. Sometimes yes, sometimes no. , 

9) Were there conversations between the credit 

analyst and the loan officer concerning a ticket? 

A When I was there I didn't have actually that many 

conversations. 

Q But yor had some, didn't you? 

A Very few, if I remember. 

Q But you did have some? 


A Yes. 


@) Mr. Coutsantonis, I show you Exhibit 26 Aated 


Nctober 31, 1972, that is the CR-39. 
A Yes. 
Q And you prepared that CR~39,did you not? 


A Thet is correct. 
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: | Q What is a CR-38? | 

3 A CR-38 is a form preceding this that is the first | 
| | 

4 | approval actually of the loan, a preliminary report to this. | 

5 ' | ee 
) Why was CR-39 prepared? : 

{ 

t 

6 | A That is the procedure. ar | 
| : | : 

7 1 Q What is the procedure? | ie 

: | A That a CR-39 has to follow containing all the | A 
| 
| : 

: information. 

10 | @) Has to follow what, sir? 

ll A Excuse me? 

12 | Q What does it have to follow? 

| 

ae A Te follows the CR-38. 

i Q Do you have a CR-38 pertainine to that CR-39? 

1 A There is a CR-38 pertaining to this. 

16 | | a 
| @) Do you nave it? 

W A There is in the file. | 

18 (@) Have you seen it? 
| 

19 | A Sure I've seen it. 
| ‘ 

20 | MR. MILLER: Do you have a CR-38, Mr. Stewart? | 

21 | MR. STEWART: Mo. Although, wait a minute, maybe 

a2 we do. 

23 MR. MILLER: I would note that it has never heen 

2A 

25 THE COURT: Please, this is not that kind of 
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discussion. 


or talk. 


several 


MR. 


times. 


THE 


not a time for 


Q 


me dated October 19, 1973. 


A 


like to have this marked in evicence. 


MR. 


MR. 


I show you the document which Mr. Stewart just hande 


Yes, 


THE 
MP. 
THE 


MR. 


duced it. 


I don't care about all the rest of the talk. 


Q 


THE COURT: 


MR. STEWART: 


Mr. Coutsantonis, do you recall when you received 


the CR-38? 
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| 
STEWART: All of these have been produced 
| 


COURT: I am not interested in that. This is 


taking up pretrial preparation. 


MILLER: Has. this been marke in evidence? 


STEWART : 


No. 


| 


Is that the CR-38? 


it is, 


LLER: I apologize, your Honer, but I would 


COURT: Is there an extra copy of this? 


STEWART: That's the original. 


COURT: 


STEWART: We will make one. We never intro- 


Mr. Stewart, all I want is a copy. 


We will get one, your Honor. 


Have you got a copy for me? 
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A Around October 19th, maybe two days later, 
around that date. 
Q And the CR-38 is an authorization for you to 
orepare a CR-39? 


A Yes, the CR-38 is. 


9) That CR-39 is prepared in connection with the 


two loans which are described on CR-38? 

A Yes. 

Q For the approval of those two loans, is that 
correct? 

A Yes. 

Q Two loans which had been made in May of 1973? 


I'm not sure about it. 


Look at both exhibits, please, Mr. Coutsantonis. 
Yes. 
Q When were those loans actually made hy the bank? 


A I don't know. It doesn’t show here when the loans 


were made. This is Gated October 19th. I assume around -- 


I don't know. 1 cannot answer it. 


Q Was it your understanding when you received those 
documents that the bank was seeking to consider arproval of 
those two loans? 


A Yes. 


THE COURT: His understanding is of no relevance 
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transaction. 
Is that the purpose of preparing a 
What is the purpose? 
To consider the approval of Joans? 


Yes. 


Is that Mr. Hawkins' siqnature, do you know, on 


Yes, it 
Mr. Helene's also? 
A That is Mr. Boland's signature for Mr. Helene. 
Q Nid you know that Mr. Boland was the loan officer 
for the account of American IBC? 
A Yes, I did know. 
Q I am not sure I can make this out. Does this 
CR-38 say that a tangible net worth of the American IBC 
Corp. ie.384 ,0007 
A Yes. 
Do you know the source of that information? 
From the financial statements. 
Which financial statements? 
A The $/31/72. 
Q What did you do after you got the CR-38, 
Exhibit 542 


A I started preparing the CR--39. 
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@) When you say -- 


A From the financial statements to our own form. 
e, When you say spread the figures, you transposed 
figures? 


A Yes. 


Q You took figures from where? 
A From the financial statements of American IBC 


and I put them in the order the complied with cut form. 


Q The May 31, 1°72 fieures? 


A Yes. 


(@) At that time did you know that the fiscal year 


end of American IBC was May of each year? 


Sure, I knew. 


And you knew that fiscal year had ended in 


Yes. 
And you were using figures from May 1972, is that 
correct? 
A That's what I had available. Whatever I have 
available. : 


Q Did you make any requests for additional figures? 
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No. 
Did you speak to Mr. Boland? 


The loan officer is really supposed to get the 


you speak with Mr. Boland about that? 


I don't remember. 
Are you in the same office as Mr. Boland? 
No, © am not. 
Different floor? 
A Different floor. © 
0) DO you see Mr. Boland reeularly or did you see. 
Mr. Boland in those days regularly? 
A Yes. 
Q Did you speak with Mr. Hawkins about the old 
figures from May 1972? 
A No. 
Q Did you speak to Mr. Helene? 
A No. 
(@) What did you do next? 
A I had conducted checkings with other bonds that 
Amevican IBC had accounts with or they had extended facilities 


to thom. 


() How do you conduct a checking? 


A I get the names of the banks from the loan office 
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that American JRC had an account with and I call them up for 
whatever information they heve. 
Q In other words, you +o to Mr. Boland in this case | 


and you ask him the names of thn banks? 


And the loan officers of the banks? 
Not the loan officer. 
Just the names of the banks? 

A ust the names of the banks and I call the credit | 
departments. 

Q After you received the CR-38 and you prepare the 
first nage of the CR-39, you spoke with Mr. Boland about wha 
banks American IBC Corp. did business with? 

A I had -- the banks were already in th 
last year. 

(9) Did you speak to Mr. Soland? 

A Y don't remember if I spoke to Mr. Boland but ft 
did have the information in the file so I didn't bother him 
about this bank. I picked chem up from the file, what banks 
I had last year and I conducted checkings with the banks. 

(9) You didn't'ask him whether American IBC had any 


new banks? 


A No, I didn’t. 


(a) After you got the names of the banks, what did yo 
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do? How do you do a checking? 
A I call the credit department of those banks and 
X tell them that I want to do checkings for American Inc. 
After one or two days they call me back and qive me whatever | 


information. 


@) What precisely, Mr. Coutsantonis, do you say? 
A What do I say? | 

Q ¢ a checking. 

A release as little information as possible 

Q to the other bank you release to him as. lit 
information as possible? 


A Generally speaking I don't release too much 


information. 


Q Listen to me, please. Let's Say you call 


National Bank of North America about American IBC Corp. 


National Bank of North America. 


A I want to -- 


MR. STEWART: I object to this as hearsay, your 


| 
TeJl the Court what you said to wh-ever you spoke to at the | 


MR. MILLER: That's what he did. 
THE COURT: You're not asking him what he did, 
you're asking him for his practice. He is not telling you 


that. 
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DO you now recall what you did on this occasion? 
Or are you telling us what you generally do? 
THE WITNESS: What I generally do. 


THE COURT: You are not referrina to what you 


did in this specific instance, are you? 

THE WITNESS: I cannot. remember. I dealt with so 
many banks. 

THE COURT: I understand you. I am not stopping | 
yu from telling your general practice, but I want to under- 


stand that you're talking in generalities and you are not 
| 


talking in specifics. Go ahead and *ell us what you generally 


do, what your regular course of business is. 


| 
| 
| 
THE WITNESS: The general course of business is | 


I will. call the banks and I will tell them I want to conduct 
a mutual account if the other bank had extended facilities 


for them or had an account for American IBC. rel is called 


a mutual account division, we mutually exchange irformation. 
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@) In relation to this Particular account, Mr. 
Coutsantonis, did you conduct checkings? 

A Yes, 

(@) who did you check with? 


\ 
A Broad National Bank, New Jersey, Republic National 


Bank, Nationa) Bank of North America. 
@) Do you recall calling Bank of North America? 
A And Chemical. Bank of New York. 
Q Do you recall calling Naticnal Bani: of NOrth 


America? 


D I have put my initial here. That means that I 


Called them. 


Q Do you have any recollection? 


A I con't recall, 
Q After you spoke to the credit Gepartment of anothe 
bank you record what they say to you? 


A Yes, I put down whatever information they give 


Where? 
In a seratch paper. 


What do you do then? 


I give it to a typist and she pute it on this 


The CR-39 contains all the information that you 
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P | | 
| 
2 || obtained from the other bank? 


* } 
| 

3 } A Yes. 

‘| | _% 

4 | 9) According to Ch-39, the pase you just referred to,| 
| 
| * ’ * . 4 . | 

5 it indicates Mr. Williams from Mational Bank of North America 

6 stated we do not have a facility at the moment for the subjeat. 
I | 

7 \ In the past we have extended facilities on @ secured basis. 
| 
| : : | 

. ! We cannot make any comment about our experience with the 

} 

9 | : 4 
I subject. 
i | 
i 

10 | Did you ask him what he meant by that? 
| | 

i | A No, I didn't. “ 

2 | (9) Did you tell Mr. Boland you received a "no comment" 
! 

13 |} from National Bank of North America? 
1] | 
| 

14 ti A No, I didn't tell him in person. I just presented 

15 i to him the package, the CR-39 package. 

16 Q Is it fair to say, Mr. Coutsantonis -- 
| 

pe 7 THE COURT: I will not accept this business about 

1 | what is fair, I want to know what is accurate. 

19 || Q When Mr. Williams gave you this information, what 
i} 

20 || did you do? 

21 A I gave it to my typist and she typed it and I 

| 
< I put it with a whole package of the CR-39 and presented it to 

— | 
| the loan officer. 
| 

“a 
| 
i 

25 || A Yes. 
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a) Yeu asked no further questions after Mr, Williams | 
gave you that information? 
A No. I did not. 
MR. STEWART: Objection. He already answered 


nat . 


THE COURT: He may answer it again. He answered 


THE WITNESS: Mo, I dia not. 


Q And you teok this to Mr. Boland and presented it 
| 
to him, as you say? | 
A Yes. 
Q Did you discuss it with Mr. Boland? 
' 
A No, IT didn't, | 
Q Mr. Coutsantonis, on page 2 of Exhibit ZO, tne 


CR-39 there is a section marked or titled Questionnaire. 


Question number 7 is "Does borxower's business record show 


any bankruptcy or arrangements with creditors: are there any 
Suits pending or tax liens existing." 


Did you answer that question in preparation? 


A Yes. 

@) How did you answer it? 

A < answered "No," 

Q How do you know that? 

A From whatever information I had in the file. x 
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Coutsantonis-direct 
were through the file and I didn’t see anything. 
Q Whatever information you had in the bark's files? 


A Im. our file, the bank's. File about American 1c. 


@) Did yeu calli American TEC Corp.? 
No. 
Does the bank have a litiqation report? 
I don't know. 
Do you Know whet a litiqation renort is? 
I cuess it must be 


THE COURT: You're not supposed to guess. He 


is asking you do you know. You either know or you don't 
know. 
THE WEINGSS: It must be a pending lawsuit. 
Have you ever Seen a litigation renort? 
No, I Nnaven't. So = don't Know. 


Mr. Coutsantonis, I note %n the questionnaire 


parentheses in. the columns for yes or no. Po the parenthese 


| 
| 
| 
portion of CR-29 some of the questions have areas with | 


have any sSianificance? 
A You have to give an explanation whatever mark you 
put in the parentheses. 


Q If an answer is checked off in a parentheses ther 


must be an explanation? 


A Yes. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.4580 


222 
Coutsantonis-direct 


Q Question 3 “Has there been any major change in 


management personnel?" There is an "X" under che column 


yes in parentheses which required an explanation, is that 
correct? 

A Yes. 

Q What was the explanation? 

A Victor Romano, Fxecutive Vice President, Gonsalo 
Ospina, Vice President, and Luis Lara, Vice President, are 
no longer associated with the corporation. 

(a) Was that siqnificant? 

A Significant in what sense? 

In the approval of these two loans. 
MR. STEWART: I object to that. 
THE COURT: Dic you have any function about 
approving loans? 
THE WITNESS: No, E oaidn Ve. 
Did you discuss that with Mr. Boland? 
"A No, J @idn't, 

Q When the CR-39 is completed, Mr. Coutsantonis, 
what happens to it? 

A Jt goes to the loan officer. 

Q Axd you presented it to the loan officer? 

A Yes. Either I present it or I give it to my 
typist and eta it to hin, 
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And he is the only one that gets a copy of it. 

Ye gets the original. 

MR. STEWART: He already testified to that, your 

Vonor. 

THE COURT: Mr. Miller is testifying for him at 
point. We has called this witness and he is telling him 
the facts are in this connection. 

MR. MILLER: I would submit that Mr. Coutsantonis 

tile witness. 

MR. STEWART: He is not hostile. 

THE COURT: I don't see how he is hostile on that 


subject that you just asked about. 


there a circulation of the CR-39? | 

A When the CR-39 is prepared the original soes to thee 
loan officer. 

Q Yes. 

A Ne goes through. He signs it and takes it to the 
executive vice president for final approval and after that nl 
brings it hack. It comes back to me. I make pies and one 
copy goes to circulation. 


@) To whom? 


A To all the officers. 
Wells Farco Bank International. 
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9 Does anything go to San Francisco? . 
A The original goes to San Francisco. 
Q You don't keep the original? 
A No, I don't keer the criginal. 
To whom does it go in San francisco? 
I sent it to Art Hellsten. 
Continue. | 
He is mv counterpart in Wells Farsgo Pank in 


é 
Did Mr. Lobonov get a copy of this? That's the 


A rxcept for the circulating copy. He doesn't get 
Q copy specifically. 


But he is on the circulation list, as far as you 


Yes 

So he would get the copy that goes on 
ticn List? 

MR. STEWART: I object to this. He is testifying 
for. the witness. 


MR. MILLER: If I am wrona, the witness will say 


THE COURT: Not very much is advanced by that 


kind of proof, Mr. Miller. You will have to get the answers 
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from the witness, not yourself. You car't do it that wav. 
Q De you know who is on the circulation list? 
A Yes, I know. 
Q Who? 

A AS that time it was Mr. Helene. 

Q Executive vice president? 


A Yes. Mr. Boland, vice president. Mr. Lobonov, 


vice president. Alfred Best, assistant vice president.) And 


vice president. Mr. Hawkins, vice president. Mr. Vanveerson 
| 


Ferreiro, assistant vice president. 
Mm. MILLER: I have no further cuestions of this 
witness, your Honor. 
THE COURT: Could I see that CR~39 again, please? 
CROSS EXAMINATION 
BY MR. STEWART : 
MO) You receive Dun & Bradstrect reports, do you not? 
A es. 
Q And a Dun & Bradstreet report PEePOres Latigation, 
isn't that correct? 
MR. MILLER: If yous Honor please -- 
THE COURT: If it is correct, then the Bun ¢ 
Bracstreet speaks for itself. 
Q You earlier had responses in your checkings from 


ether banks with respcct to American IBC where they did not 


ry 
. 
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comment, isn't that right? 

A I didn't conduct this checking. Somebody else did, 
but. we did have checkings, yes, prior. 

Qe I show you Defendant's Exhibit -- 


| 
| 
MR. MILLER: I move to strike that portion of = 


answer that was unresponsive. 
THE COURT: Z will leave it. 
Q I show vou Defendant's Exhibit ad, the third line 


from the bottom. Would you read it please. 


A Last statement spread is 11/30/70, no comments. 


S/i7f 72. 


(9) I show you Defendant's Exhib AH dated October 1, 


{ 
Q What is the date of that checking? | 


1971, and ask you to read the second line from the bottom. 
MR. MILLER: The document is in evidence. | 
THE COURT: I think both sides are trying to | 
inform me as to what is there and if my @ars are just as a 
as my eyes, I will listen to what he says. 
: A May 20, 1969 financial statement spread without. | 
comment. 
MR. STEWART: No further questions, your Honor. | 
REDIRECT EXAMINATION 
LY MR. MILLER: 


Q On the last exhibit, I think it was All, that you 
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ae * 
just read, you just read one sentence, is that correct? 
A Yes. 

MR. MILLER: I Aave no further cucetions of the 
witness. 

THE COURT: Apparently the document handed to me 
as Exhibit 26 was a sinole page, apparently the cover sheet 


of the October 3lst CR-39. Am I to understand that the scheiuel 


j 


1 
| 
| 
of the report as well as this cover sheet is part of it? | 
MR. MILLER: (Yes, sir. | 
THE COURT: Then I give you back the one that your 


office handed to me and I will keep this full copy as the 


copy) for myself. | 
MR.  MELLUR: |\Yes, sir 
MR. STEWART: In connection with’ Mri -- 


THE COURT: Thank you. 


(Witness excused.) 


MR. STEWART: Mr. Jardin was brought from San 


| 

Francisco and deposed by the plaintiff and in effect comtirmel 

Mr. Romano's testimony that they did not discuss American 

MNS OA | 
THE COURT: Why are you tellina me this? Are | 

you testifying? 


MR. STUWART:: NO; Six, 


THE COURT: What do you want? 
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MR. STEWART: If they will stipulate that if Mr. 
Jardin were called -- 

TEE COURT: That is somethina you discuss with 
them. This is in the middle of Mr. 


do you interrupt it with that? 


MR. STEWART: I will withdraw it, your Honor. 
AG, AON B. MoToG LER, called as a witness 
on behalf of the plaintiff, being first duly sworn, 
testified as follows: 


DIRECT EXAMINATION 


BY MR. MILLER: 
ia) What is your relationship to American IBC 


Corporation? 


| 
A I am the trustee in bankruptcy of American IBC. | 
Q How long have you been a trustee in bankruptcy? | 


A Since the commencement of the case in early 


124), (\asS.T recall 2. 


Q Could you tell the Court what the assets of the 


bankrupt estate are? 


$51,536 cash in bank or in certificates of deposit. In 
addition to that there is an account receivable due from a 


firm known as Design India in the amount of $7,200. We 


A Yes. At the present time there is the sum of. | 
| 
| 


have been attempting to affect collection but have been unable 
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to up to this point, There are some promissory note 
hy an affiliated entity in Versionis, IBC Ltd., none of which 
have heen paid but many of which have been in default since 
prior to the commencement of the case. 


THE COURT: What is the face) amount of those 


THE WITNESS: There are seven notes, your Honor, 
four in the amount ef $250,000 which were dve in Cctober, 197! 
and three notes of $50,000, which were due in 1974, roughly 
mid-'74, and then at the end of '74 and then '75. he total 
of the seven notes is 1,150,000, a million of which were 
overdue in Octceber 1973). 

There is also. a federal income tax refund claim 


pending in the net amount of $53,970.31. I say net, because 


the Internal Revenue Service has filed a claim in “he bank- 


| 
| 
Kruptcy court for approximately $19,958, and 1£ you deduct 


that claim from the total amount of the refund claim, t the ne 
is $53,970. To my knowledge those are the only assets of 


this estate 


Q Has an effort been made to collect the notes? 


A Yes, demand has been made and those notes are not 


collectable to my knowledge. 
(@) Have you examined the claims filed against the 


bankrupt estate? 
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A I have. I should say I have examined some of 


them. I haven't examined each and every one of them. 


| 
| 
(a) Do you know the total of the claims filed? 
A I believe it is approximateiy $9,000,000. | 
| 
Q Are these claims unsecured? | 
A They are with the exception of one claim where | 
there was an attachmert received for $70,000. That was about 
a $3,000,000 claim. : | 
MR. MILLER: I have no further ouestions. 
THE COURT: Is Silverston a claimant? 
THE WITNESS: I do not believe so, your Honor. 


May I refer to the claims docket just to check? 


TH COURL |: \' Yes. 


THE COURT: Is American IBC a claimant? 


| 
| 
| 
} 
| 
| 
| 
THE WITNESS: He is not, your Honor. | 
| 


THE WITNESS: That is the bankrupt, Judge. 

THE COURT: Yes, that's true. 

Is there anybody who is connected directly or 
indirectly with American IBC who has asserted a claim other 
than for work, labor or services? 

THE WITNFSS: There are no claims that I know of 
by affiliated corporations. There are a couple of small 
claims by iutbitdent< which don't total $2,500. 


THE COURT: Are there any claims from Swiss Bank? 
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THE WITNESS: Yes, the Swiss Credit Bank has 
filed a claim of $990,483, your Honor. 


THE COURT: Have you sot the claim file on that 


THE, WITNESS: I have a photostatic copy of the 
claim, your Uoner. 

THE COURT: What is the consideration of that 
claim? 


= WLTNESS: | May = read from the claim, 


Honor? 
THE COURT ¢' | Yeo, 


| 
THe WITHESS:) The consideration (for) this @abt is) ais 


| 


December 1973, Swiss Credit Bank extended credit to the hank- 


follows: 

"Commencing in January 1973 and continuing through 
rupt by entering into time deposit financial transactions 
for the account of the bankrupt and by covering withdrawals 
and overdrafts in the bankrupt's various bank accounts. 
Notwithstanding demand for payment of such advances, the 


bankrupt refused to make such payment and remains indebted 


through and including January 29, 1974 as reflected by 
Exhibit A hereto." 


There is attached to the document the claim, a 
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statement of a current account with Swiss Credit Rank and 
Amerj.can IBC Corp. showing a total balance Que in favor of 
Swiss Credit of $990,483. 

THE COURT: Is there a detail as to how that is 
built up? 

THE WITNESS: There is not, your Honor. 

THE COURT: Have vou any information as to what 


deposits were between January '73 and the end of 


THE WITNESS: The information on the statement 
to indicate that this indebtedness was as a result of 
| 


foreian exchange transactions. 


THE COURT: I am talking about the breakdown. I 


want to know what relationship if any they have with the two 
transactions that are in cuit here. 
THE WITNESS: I cannot answer that, your Honor. 


» COURT: Have you made any incuiry as to whethe 


included in any way, shape or form in that $990,000? 
THE WITNESS:. What I have done, your Honor -- 


THE COURT: Just tell me the answer. 


| 
Or not the two transactions that are involved here are 
| 


SUG WITNESS: Yes, I have asked my accountants to 
review the books and records and the transactions to deter- 


mine the precise nature of these transactions. 
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THE COURT: Whose hooks and records? 

THE WITNESS: The bankrupt's. 

THE COURT: How about the Swi Bank's records? 
Have you got any indication from the Swi Bank as to 
whether or not they have in any way, or form included 
the two $1,000,000 loans that are involved 

I have not personally, no, your 
Honor. 

THE COURT: As far as you are aware this $990,000 
was huilt up on time deposits exclusive of the two involved 
nN ths Ss Cage. cs 

as I know, thea 

THE COURT: Have you made any inquir 
why that exclusion has occurred? 

THE: WITNESS: I'm sorry, TI don't: understand, your 
Honor. 

THE COURT: You have just told me that the 
$990,000 was exclusive of the two transactions for the two 
$1,000,000 involved in this case. Wave you made any inquiry 
either directly or through your counsel or your accountants 
of the Swiss Bank as to why they have not included the time 


deposits involved in this case in the runnina account which 


gives rise to the claim that they have asserted in bankruptc 


aqdainst the bankrupt estate? 
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* WITNESS: Apparently the claim they have 
asserted 
THE COURT: Just answer my question. I will decide 
what is apparent. I have asked you have yeu made any inquiry 


and received any report from any Of those sources? 


THE WITNESS: No, I have left it to my accountants 


and my counsel, ycur Honor. 
THE COURT: And you have no report in your file? 
THE WITNESS: I have no independent knowledge. 
THE COURT: All richt. 
CROSS EXAMINATION 
BY MR. STEWART: 
Q You are a partner of WEil, Gotshal & Manges? 


A tam, 


Q And you are counsel for Swiss Credit Bank? 
A My firm was. 
And still are, are you not? 
As far as I know, yes. 
MR. STEWART: No further questions. 
REDIRECT EXAMINATION 


BY MR. MILLER: 


9) When Mr. Stewart asked you whether you were 


counsel, you are not general counsel? 


A I don't helieve so. I never personally engaged 
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in any of the matters that related to Swiss Credit Bank in 
respect of this estate gr any other transaction, phat was 


handled by other members and associates of my firm. 


THE COUR‘ Your firm prepared anc filed the clai 


for Swiss Credit Rank against this estate? 
THR WITNESS: That is correct. 
THE COURT: aie ee are 2 partner of that firm? 
THE WITNESS: That is ¢ OFreet. 


in the position as the 


trustee of receiving a claim of a Client of your firm against 


an estate that you are handling? 
THE WITNESS: That is correct, yeur Honor. 


MR... MILLER: But the Bankruptcy Act specifically 


THE COURT: I am not concerned with the ee 


Act and tnis hus no reflection on Mr. Miller. The thing 
which puzzles me is in view of the representation by Mr. 
Miller through his partnership in the firm with the Swiss 
Credit Bank, I would think that there ought to be an in 
depth inern anto why the two $1,000,000. transactions are 
not includea in tne runninad account involving the $990,900. 
I think that micht have some bearing on the case. 

MR. MILLER: I have no further questions. 


THE COURT: Anything else? 
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ealled, 


Miller 
BR. STECART: No, sic, 
THE COURT: Thank you. 
(Witness Steahed :1 


MR. MILLER: £ ¢all “tr. 


Wiener, your Yonor. 


MR. STEWART: I don't see any relevance to Mr. 


Wiener's testimony. 


THE COURT: Neither do I, because I haven't heard 


it yet and when I hear it I will rule on your objection. 


MR. STEWART: I object to his being called. 


THE COURT: Objection overruled. 


I can't take an objection to a witness being 
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RO Bb RT WE TNE R , called as a 
witness, being first duly sworn, testified as 
follows: 

MR. STEWART: I. don’t think it proper for 
an attorney to testify in his own behalf. 

THE COURT: Yes, under certain circumstances 
that is correet end Mr. Miller will bear that in mind. 
There is no reason why Mr. Miller can't call the President 
of the United States if he wants to, if it's relevant and 
until the questions are asked I can't rule him out. He 


can call you if he wants to. it might be an impertinent 


call but that remains to be seen. 
DIRECT EXAMINATION 
BY MR. MILLERS 
Q Are you familiar with the claim of the Swiss 
Credit Bank filing in the hankruptcy proceeding? 


A Yes, 2 am. 


Q Do you know why that claim excludes the two 


time deposit transactions which are the subject of this 


case? 
THE COURT: I am not going to permit him to 


answer that question because he is not an officer or 


Girector or an employee of that corporation and any know- 


ledge that he may have obtained he obtained in other 


* 
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capacities. 
Q Did vou make an investigation of that claim? 
A Yes, I did. 
What was the result of your invescigation? 
MR. STEWART: Objection. 


THE COURT: I will not permit that inquiry 


either, 


MR. MILLER: Your Honor inquired of the 


trustee in bankruptcy as to why that was excluded. 


THE COURT: The trustee in bankruptcy is the 
owner of tho assets and also the one who has to Pess upon 
the claims and I would take it as his duty to ascertain 
the validity and the scope and the meaning of the claims, 

This man is not in that category. 


MR. MILLER: He is the attorney, part of the 


team of attorneys working for the trustee who has been 


delegated by the trustee to make the investigation. 


THE COURT: Tnat is different. You didn't 
bring that out first. I think you ought to ask those 
preliminary questions. 


I had no such indication. 


What is your occupation? 
I am an attorney-at-law. 


With whom are you associated? 
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Weil, Gotshal & Manges. 

Q Have you rendered services for the trustee 
in bankruptcy in this case? 

A Yes. 

What services? 

A I have investigated the claims, I have con- 
cucted Section 21(a) examinations and prepared legal 
memorandum. 

Q Have you made an investigation in connection 
with the claim of Swiss Credit Bank ? 

A Yes, I have. 

Q Did you do that at the request of the trustee? 

Yes, — did. 

What were the results of that investigation? 

THE COURT: What did you do first? 

THE WITNESS: I subpoenaed all the documents 
from the various banks which have filed claims one of 
which was Swiss Credit Bank. 

THE COURT: Please, don't confuse me. I am 
asking what you did in connection with inquiring into the 
Swiss Credit Bank claim, not your general services. 

THE WITNESS: I asked Swiss Credit Bank for 
documents teflecting how their claim of $990,000 arose. 


They supplied me with all the background documentation. 
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I reviewed all of that documentation and I 
learned that the claim arose over a period of time in 
1973. Apparently the bankrupt had a number of accounts 


Credit Bank, one of which was a U.S. dollar: 


account. 

From time to time the bankrupt would require 
or request that Swiss Credit Eank make advancements and 
Charge it to that account. This built up an estate or a 


debt of approximately $685,000. 


What would happen is they would transfer 
funds to an entity at the bankrupt's request, whether it 
is another bank or an individual or whatever. 


In addition, through the U.S. account at 


exchange transactions separate and apart from the trans- 


| 
| 
| 
: 
Swiss Credit Bank the bankrupt entered into some foreign | 


actions which are currently before the Court in this action. 

As a result of those transactions the bankrupt 
suffered substantial losses, approximately I think around 
$300,000. Taking the total of those losses and the 
advances made by the hank during the year they filed their 
claim. 

I believe -- 

“THE COURT: Does that add up to the total of 


$990,000? 
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(HE WITNESS: Yes. 


THE COURT: There are two cateqories, 
dollar loan transactions and there are foreign exchange 
transactions apart from the two $1 million loans that 
are the subject of this lawsuit? 

THE WITNESS: That is correct. 

THE COURT: Those two categories together 
total the $990,000? 

THE WITNESS: That is correct. 

If I may say, I believe the defendants have 
introduced into evidence the account statements of the 
year for the U.S. dollar account and the swiss franc 
account. 

The U.S. dollar account should contain -- 

THE COURT: Let Mr. Miller conduct the 
examination. I am sure if there is something he wants to 
bring out he will. You have now explained to me what the 
breakdown is of the $990,000 and it is very clear that it 
has nothing at all to do with the two $l million loans 
made in May of 1973. 

MR. MILLER: I have no further questions. 

MR. STEWART: No questions. 

“THE COURT: Thank you, Mr. Weiner. 


(Witness excused) 
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MR. MILLER: If your Honor please, I would 
offer into evidence extracts from the deposition of Mr. 
narles E. Lilien, executive vice-president of the bank. 
I can cite into the recora those portions just citing 
the references and the pages unless your Honor wants me 
to read them. 

MR. STEWARD: 12 vos Honor please, I have 
Mr. Lilien here and I am going to call hin. 

THE COURT: That doesn't mean anything. 
He can conduct his case the way he wants to. 

MR. MILLER: The deposition was taken on 
November 6, 1974 and it was signed by Mr. Lilien on January 
15, 1975, 


THE COURT: Call my attention to the offers 


and as you make each offer we will see whether it is 


relevant. 

MR. MILLER: I would offer page 3 lines ad 
through 25 which describe Mr. Lilien and his relationship 
to the bank. Page 4 lines 2 through 12, your Honor. 

Page 6 lines 23 through 26. Page 7 lines 2 through line 8, 
Page 8 lines 2 through line 25. Page 9, lines 2 and 3. 
Page 12, lines 2? through 25. Page 13, lines 2 through 
25. Page 1¢, lines 2 and 3. Page 26, lines 6 through 22, 


27, lines 23 through 26. Page 28, lines 2 through 25, 
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Page 41, line 22 to line 25. Page 42, line 2 to line 12. 
43, line 16 through line 25. Page 44, lines 2 and 3, 13 
through 16, 17 through 25. 

Page 45 lines 2 through 12, line 17 through 


25. Page 46, lines 2 through 12. Page 47 lines 9 through 


21. Page 48, line 8 through 25. Page 49, line 11 through 
Lane 22% 
THE COURT: Is there any counter-reading that 


you want to do, Mr. Stewart? 


MR. STEWART: I object to the introduction 


of the deposition testimony. 

THE COURT: On what ground? 

MR. STEWART: On the ground that we have the 
witness right here live. 

THE COURT: The rule provides that the 


Geposition of a party may be read by his adversary recard- 


witness' testimony and the witness were here and alive, 
that would be a see objection. 

But if you want to read the opposite party's 
testimony that ccmes in under the head of permissible 
admissions. 


MR. STEWART: Yes, sir. 


THE COURT: You are privileged,in view of the 


| 
| 
| 
less of his presence. If a party wanted to read his own 
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fact that the record now contains testimony from this 
deposition that has been read, to read any explanatory 
parts, if you desire, or just to rest on your laurels 


and do nothing and present the witness, 


THE COURT: I think I will rest on my laurels, 


your Honor. 


COURT: Is there anything else you want 
to read? 
MR. MILLER: No, your Honor. 
The plaintiff rests, your Honor. 
MR. STEWART: I would like to introduce 
entire deposition rather than just lines. 
MR. MILLER: I object to that. 


THE COURT: What is the objection? 


MR. MILLER: The objection, your Honor, is 


that there is a substantial amount of colloquy, number 


one, in the deposition. 


THE COURT: He is not offering the colloquy. 


He is offering the testimony. 


MR. MILLER: If he wants the entire deposition 
to go in I will not object. 

THE COURT: The entire deposition is then 
reccived by consent. I will pay no attention to the lawyers 


talk unless it shapes a particular question or answer. 
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The plaintiff has rested, Mr. Stewart. 

MR. STEWART: At this time the defendant 
moves to dismiss the complaint on the grounds that the 
plaintiff has not proven a case on the facts or the law. 

THE CCURT: I will reserve decision on that 
motion. 

(Defendant Exhibit AL received in 

evidence) 

MR. STEWART: If your Honor please, Mr. 
Jardin was deposed by the plaintiff here in New York. 

He is in San Francisco and I would ask Mr. Miller whether 


he will stipulate to the admission of his deposition 


testimony as evidence. 


MR. MILLER: No, sir. 
STEWART: You will not so stipulate? 
MILLER: No, sir. 
THE COURT: Is he here? 
MR. STEWART: No, Sir, he is in San Francisco. 
THE COURT: Do you stipulate that Mr. Jardin 
is in San Francisco, Mr. Miller? 
MR. MILLER: I have no knowledge whatsoever, 
your Honor. 
‘THE COURT: Put on proof then that Mr. Jardin 


is in San Francisco and unavailable by reason of geography. 
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An unavailable witness’ testimony can be read. 


Cra BE Bs Bi Ue ae oe ie aay” ae called 

as a witness, being first duly sworn, testified 

as follows: 
DIRECT EXAMINATION 
BY MR. STEWART: 

Q What is your occupation, Mr. Lilien? 

A I am an executive vice-president of Wells Fargo 
Bank International and I am also a vice-president of Wells 
Fargo Bank NA. 

Q How long have you held that position, sir? 

A I became an executive vice-president of Wells 
Fargo Bank International in approximately July of 1969 
and I became a vice-president of Wells Fargo Bank NA 
in June of 1974. 

Q Do you know Mr. Jardin with that bank? 

A Yes, I do, 

Q What is his occupation, sir? 

A ‘ir. Jardin is a vice-president of Wells Fargo 
Bank NA. 


Q Where are they located? 


A Mr. Jardin works in the head office of that 


bank which is located in San Francisco, California. 


SOUTHERN DISTRICT COURT REPORTERS, USS. COURTHOUSE 
FOUFY SOUARF NEW YORK. N.Y. — 791.1020 


eos 3 247 
Lilien - direct 


STEWART: At this point I would like to 
renew my motion to introduce the deposition testimony. 
THE COURT: Where is he today? 
THE WITNESS: Sir, to the best of my know- 
ledge today he is in Teheran, Iran, on a business trip. 
MR. MILLER: May I ask a question? 
THE ‘COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. MILLERS: 


Q Mr. Lilien, was Mr. Jardin in New York last 


I don't believe he was in New York last week. 
When was he last in New York? 
A Mr. Jardin was in New York aprroximately two 
and a half weeks ago. 
Q Did he know the trial was scheduled for May 20th 
and 21st? 
A I don't know that. 
Q Did you discuss this matter with him? 
A I did not discuss the trial with him. 
THE COURT: Is there any issue about whether 


he is in Iran? 


MR. MILLER: I have no idea, your Honor. I 


don't have any issue with it, your Honor. 
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COURT: Where is the testimony? 


STEWART: I have the testimony. 


MILLER: This is a signed copy, your 


COURT: You are offering it in evidence? 
MR. STEWART: Yes, sir. 
THE COURT: It may be marked for identification 


at this point. 


(Defendant Exhibit AM marked for 
identification) 


THE COURT: I will rule on it before the day 


Qn the stenographer's index this deposition 
being ordered was taken on November 22, 1974 by plaii.ciff's 


counsel and sworn to and subscribed under date of April 


22, 1975 in the State of California. 

MR. MILLER: if your Honor please, I don't 
know -- we just received that this morning and I don't 
know whether there are any changes in the transcript 


made by the witness when he signed it. 


THE COURT: Neither do I. I haven't looked 
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DIRECT EXAMINATION CONTINUED 
BY MR. STEWART: 
Q Mr. Lilien, would you describe the tyne of 
business that the bank did with American IBC Corporation? 
A Yes. With the exception of the tw transactions | 


which have been Gescribed in this trial the business of 


the bank with American IBC Corporation was conducted in 


connection with back to back letter of credit transactions 
relating to blocked currencies and all of the transactions 


were secured transactions. 


Q Was American IBC ever a securer of credit 


itself? 


A No, from the initiation of the relationship 
with American IBC it was our basic premise that American 
IBC could not stand as a seeker of unsecured credit and, 
therefore, it was our policy, which we applied consistently, 
to provide credit to American IBC only on a case by case 
basis and on a fully secured basis with each transaction 
having to stand on its own feet in the form of a self .:: 
liquidating secured transaction. 

Q What was Mr. Boland's responsibility with 
respect to American 18C? 


A Mr. Boland was the account officer for American 
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Did he pass on all offerings by American IBC? 

eee Yes, it was Mr. Boland's responsibility to 
review all proposals brought by American IBC, to see to 
it that they conformed to the standard which I have 
described of a .self liquidating secured transaction 
which would not rest upon the credit worthiness of American 
Tec, 

Q Are you familiar with the two transactions in : 
issue in this case? 


A Yes, I am. 


Q Would you describe them please? 


A The two transactions are interest rate 


| 
| 
| 
| 


arbitrage transactions between U.S. dollars and swiss francs 


involving the borrowing of U.S. dollars at a given interest 


rate, the conversion of the dollars into swiss francs, 


| 
| 
their being placed on a time deposit at another given | 
interest rate, their reccnversion upon the maturity of the | 
time deposit into dollars at an exchange rate which was | 
fixed at the time the transaction was negotiated thereby 


having all of the elements of the transaction fixed at the 


time the transaction began and permitting the parties to 


payments and the profit would be obtained, 


Q When you describe tne transaction as a secured 
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transaction, would you state, Mr. Lilien, how the first 
transaction was secured? 

A Yes. In the case of the first transaction 
the time deposit established in the name of American IBC 
at Wells Fargo Bank Luxembourg was secured by the specific 
Pledge of that Geposit as collateral te the bank and 
further by the fact that it was Wells Fargo Bank Inter- 
national which communicated with Wells Fargo Luxembourg 


to establish the deposit and was the Only vehicle that 


could be used to communicate on the subject of deposit 
because the Client, American IBC did not have any direct 
communication facilities that could be verified at Wells 


Fargo Bank Luxembourg. 


Q In other words, even if American IBC wanted 
to do something with that time deposit at Luxembourg they 


could not, is that right? 


A They could not have. 
Q The only movement of that time deposit would 
be throuch your bank? 
MR. MILLER: I object to the questions. 


THE COURT: You are doing what mr. Miller 


3  , 


did, testifying for the witness. I will give it the same 


weight that I gave to his testimony. 


Q Could that time deposit be moved other than 
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through your bank, sir? 

A No. Wells Fargo Bank Luxembourg would have 
required something that they could use as a verifiable 
evidence of the authenticity of any instruction and 


since we were the people who had established that deposit 


with them they would not have been able to verify instructions 


from any other source. 

MR. MILLER: I move to strike the answer, 
your Honor. All speculation, would have required. What 
were the facts? 

THE COURT: That is the course of the trans- 
action. He is explaining what happens in such a trans- 
action. You may want to explain the details also, 
if you wish, later on. 

The motion to strike is denied. 

Q Do you know whether or not Wells Farqo Luxembour 
had any signature cards with respect to American IBC? 

A To the best of my knowledge they had no 
signature cards. 

Q So that if a representative of American IBC 
went to Wells Fargo Luxempourg what could he do with 
respect to that time deposit, if any? 

A ‘He would not have been able to influence the 


disposition of that time deposit unless there had heen a 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


qjiw 17 Lilien - direct 
process of obtaining appropriate corporate documents, 
certificates of encumbency, signature cards and so on. 

Q Would you describe the bank's security position 
with the second transaction? 


| 


A In the second transaction the bank under understood 


‘thait was secured although as the documents indicate the 


letter from American IBC did not specifically refer to the 


transaction as collateral. 


The bank relied in its view that the trans- 


action was secured upon the fact that American IBC had 


| 
| 
| 
| 
: 
| 
| 


instructed the bank holding the time deposit, UCB in 
London, to pay the funds co the Swiss Credit Bank which 

in turn had been instructed in connection with the foreign 
exchange contracts to pay the proceeds of the conversion 


of the swiss francs into dollars to WFBI. 


So that the process of providing for the funds 
to come to WFBI had been covered through the instructions 
that had been given by American IBC. 

Mr. Lilien, 1 refer you to Plaintiff's 


. 


Exhibit No. 3. 


Can you state what that is, sir? 
A This is a form which can best be described 
as a confirmation of a transaction and it is designed to 


permit our bank in Luxembourg to be sure that its records 
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conform accurately to the records of its customer so that 
there can be no question about the fact that the records 
are viewed identically by both parties. 

@) Does the holder of the confirmation or does 
this confirmation give the holder any rights with respect 


to the deposit as such? 


A To the best of my knowledge -- 


MR. MILLER: Objection. That calls 
legal conclusion. 

THE COURT: In banking practice is there any- 
thing on that confirmation which opens the door to any 
action on the part of theholder? 

THE WITNESS: May I examine the document 
again, sir? 

THE COURTS Yes. 

THE WITNESS: There is nothing that I see here 
which makes this in any way a negotiable instrument. 
Whether or not it can be construed as a receipt, I can't 
say. The word that is used is confirmation of having 
accepted for you and then it indicates the details of a 
deposit. 

Q I refer you to Plaintiff's Exhibit 40, in 
particular the document entitled confirmation dated 


May 16, 1973 from United California Bank. 
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THE COURT: What is the question? 
Q Does the holder of that confirmation have 
any rights with respect to the underlying time deposit? 

MR. MILLER: Same objection. 

THE COURT: I am not taking this as 2 state- 
ment of what the law is but as a statement of the banking 
practice, I would like to know what the witness' answer 
is. 

A Again, this document is a confirmation of a 


deposit that was received. It does not, on the face of 


it, indicate any title interest and simply does not 
indicate any negotiability and I just don't know what 
the legal implication of the document is. 

Q Would you describe the bank's practices 
respect to its keeping informed as to the financial 


condition of American IBC? 


A Yes. I would say that we kept informed of 


the financial condition of American IBC on a rather routine 


basis. We did not have a continuing line of credit to 
American IBC. We only accepted transactions proposed to 
us by American IBC on a case by case basis, on a fully 


secured basis. 


We never considered giving credit to American 


IBC in its own right, in its own name where the extension 
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of credit would depend upon the general corporate viability 
of American IBC and as a result we did not feel that there 
was any particular reason for us to dig deeply into the 
corporate affairs of American IBC. 

Q Were there any procedures for reporting on 
bank loans to American IBC to Wells Fargo NA? 

A Yes. There is a standard procedure for 
reporting on bank loans and that procedure involves the 
filing of two reports and I would like to note that they 
are reports. ‘They are not requests for approval. Those 
revorts are the CR-38 and the CR-39. 


The CR-38 is a report which is to be submitted 


promptly after an extension of credit has been granted and 


it is just a summary report. 

Tne CR-39 is a more complete and more detailed 
explanation of the transaction and of information about 
the underlying party and that report is supposed to be 
submitted within a reasonable length of time after the 
submission of the first report. 

Q I show you Plaintiff's Exhibit 26 and ask you 
whether that is the CR-39 report with respect to American 
IBC? 

A ‘Yes, I recognize this as a CR-39 report for 


American IBC. 
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Q Does that include periodic Dunn & Bradstreet 
reports? 
A The normal procedure in this case would be to 
include any information that might have come to hand as 
a result of our regular subscription to Dunn & Bradstreet 


for information on this client and I see that a Dunn & 


Bradstreet report, a copy of that has been attached to 


the CR-39. 
Q What is the latest date of the Dunn 6& Bradstreet 
report? 


The report bears a date on it that says 


Does that report indicate there was any 
gation involving American IBC? 
A The report makes two comments that seem 
pertinent. One is on the front page -- 
MR. MILLER: I move to strike. It's not 
responsive to the question. It doesn't indicate litigation. 
THE WITNESS: No, it says record clear which 
is the only statement I can find. 
Q Does the CR-39 report indicate when it was 
sent to San Francisco to the head office? 
A ‘Well, the date at the top of the report would 


be approximately the date that it was sent to the head 
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office in that it would be the date of the final typing 
and signatures should have occurred in our office shortly 
thereafter and it would have been sent off fairly promptly 
to the head office after October 31, 1973. 

There is a pencil notation here which 
Mailed to SF 11/15/73. 

THE COURT: What page is that on? 

THE WITNESS: Sir, that is on the first 
page, about two inches down near the right-hand side of 
the CR-39. 


The penciled notation occurs here and the 


date of the report is up here. 


Q Mr. Lilien, between May and November of 


1973 did any facts come to your attention with respect 


to problems respecting American IBC Corporation? 
A Yes. When I was visiting Colombia in July 


of 1973 the representative of Wells Fargo Bank NA, Mr. 


Gustavo Arango, brought to my attention the fact that the 
Banco de la Republica, the Central Bank of Colombia and 
an extremely important client of our bank, was mad at 


Sheldon Silverston and apparently also mad at a swiss bank 


because a transaction which they had thought was going 
to be unwound smoothly had not unwound properly according 


to Mr. Arango's statement because the swiss bank had 
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been unwilling to extend an expiration date on a letter 
of credit pending the presentation of a document which 
had been presented in a timely fashion. 

This concerned me a great deal. Because our 
relationship as a bank with the Central Bank of Colombia 
was extremely important to us and far overshadowed the 
importance to us of any relationship that we had with 
Sheldon Silversten and American IBC. 

I was very concerned that our doing business -- 

MR. MILLER: I move to strike about whether he 
was concerned, your Honor. 

THE || COURT All right. Granted. 

Q AS a reuslt of the receipt of this information, 
what did you do, Mr. Lilien? 

A I prepared a iia sities upon my return to 
New York in which I outlined the information that had been 
given to me by Mr. Arango and specifically requested Mr. 
Arango on the one hand and Mr. Boland on the other hand 
to get as complete information as possible on this to find 
out whether this il] will between the Banco de la Republica 
and Mr. Silverston had been resolved or not. 


Q I show you Defendant Exhibit V and ask you 


whether this is the memorandum you prepared? 


A Yes. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


qjw 24 Lilien - direct 


Q What report, if any, did you get from Mr. 


Arango? 

A I received a brief report from Mr. Arango. 
The gist of which, as I recall it, was that the matter 
had been settled and that the Banco de la Republica had 
no further claims against Mr. Silverston. 

Q I show you Defendant Exhibit W and ask ycu 
whether that: is the report you received from Mr. Arango? 

A 'es. 

Q “hat report did you receive from Mr. Boland? 

A From Mr. Boland I received a letter, some 
copies of letters received by American IBC itself all of 
which indicated that the matter had been settled and 
that there were no further claims against American IBC. 

Q I show you Defendant Exhibit X and ask you 
whether that is the letter you are referring to? 

A Yes, it is. 

Q With the two enclosures? 


With the attachments. 
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@) Did any other facts come to vour atten- 
tion with respect to Amefican IBC between May and 
November of 1973? 

A The only other fact that came to my atten- 
tion was in a routine review of our loan documentation 
we found that the promissory note and assignment agreec~ 
ment had not been signee with regard to the second 
transaction and that gave rise to the letter which has 
been referred to previously of Mr. Nawkins requesting 
these these documents be signed and returned. 

9 Was that done? 

A The letter was sent, As far as I can tell 
from my review of our file I cannot find that those 
@ocuments were ever returned. 

Q Who is Mr. Fichou? 

A Mr. Fichou is vice president of Wells Fargo 
Bank International, responsible for the operations 
division of that bank. 

Q Is he still emploved with Wells Fargo Bank 
International? 

A No. 


@) Where is he now? 


A Me. Fichou is currently employed by another 


bank in New York City. He was transferred to San 
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Francisco at the end of 1973 and his last days in the 
hank would have been shortly before Christmas of 

1973 when he went on year-end vacation preceding his 
transfer to San Francisco. 

Q What happened with respect to American IBC 
after November 19, 1973? 

MR. MILLER: With resvect to what? 

Q What facts came to your attention with 
respect to American IBC after November 19, 1973? What 
was the next thing you heard? 

A The next thing that I remember having heard 
was that we received a claim from the Swiss Bank to 
return to them the funds that had been remitted to us 
on November 19th, That claim was made by telephone 
and by Telex on December 5th, 

@) I show you Defendant's Exhibit N and ask 
you whether that is the telex you are referring to in 
your testimony? 

A Yes, 

QO After receiving that telex what did you do, 


Mr. Lil lien? 


A That telex in fact was not received by me, 


It was received by Mr. Fichou and “ir. Foland and they 


acted on the basis of that telex and sent a reply over 
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My. TKoland's siqnature on December 7th. 

a) I show vou Defendant's Exhibit P and ask 
vou whether that is th2 reply you referred to inyour 
testimony? 

Yes, tnat is. 


Was there a further telex from Swiss Credit 


Yes, they pursued this matter further with 
us and that telex was received, I believe, on the 10th 
or the Lith in our bank. 


@) I show you Defendant's Exhibit 9 and ask 


you whether that is the telex you are referring to. 

A Yes, that is the telex that was teal wad 
by us on December llth and it came to my attention be- 
cause Mr. Boland was then on vacation, 


(@) Did you reply to that telex? 


A Yes, I replied to that telex on that day. 


Q I show you Defendant's Exhibit R and ask vou 


whether that is the telex you are referring to? 


aA Yes, that is the telex that I sent. 

Q Did you make any notes when this problem 
Mr. Lilien? 

A yaa, i @id, * 


@) Were they made at the time? 
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Are they accurate? 
A Yes, they are. 
Q I show you Defendant's Fxhibit S and ask you 


whether these are the handwritten notes and the later 


typed notes that vou are referring to in your testimony? 
A Yes, these are the notes. 


Q Did you have a telephone conversation with 


Mr. Silverston? 

A Yes, I had two telephone over sat ieee. the 
first occurred on the 11th and the second occurred on 
the L2th. 

Q Would you state for the record what you said 
to Mr. Silverston ang what he said to you on the 


LLth? 


A Yes, on the llth I called Mr. Silverston 
because this claim by the Swiss Bank had been pur- 


sued by them and I called Mr. Silverston to tell him 


that they were claiming these funds, to point out to 
him that we had hadthose funds pledged to us and 


they had been paid back to us properly under the agree-. 


ment that we had entered into with him and I asked him 
why the Swiss Bank would be making this claim on those 


funds. He indicated to me that their claim was in 
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error. That he had assigned or nledged certain funds 
to the Swiss Bank during the course of the summer but 
that he had various deposits and what he had done was 
to assign deposits other than the one that was pledged 
to us and that the Swiss Bank was in error and that 
the money that we had received was most clearly cur 
money. 
a) Going hack now to December 7th, Mr. Lilien, 
your first conversation with Mr. Silverston -- 
A I think my first conversation was on the 
LIth, 
You are right. Excuse me. 
Go back to December 1, if I may, and I ask 
you whether at that time you knew American IBC was 


insolvent? 


MR. MILLER: Objection. 


THE COURT: What did you know at that 


time in resnect of the solvency of American IBC? 
THE WITNESS: I knew nothing of sig- 
nificance with respect to the solvency of American 


Q Did you know of any facts which would lead 


you to believe that American IBC was insolvent as 


of December 1, 1973? 
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No, I. did not. 

THE COURT: If you had known on May 
1, 1973 that this concern was insolvent and had these 
problems that have been portrayed here under the course 
of business between the bank and American IBC, was a 
loan transaction as was entered into within the peri- 
meter of the business dealings that the bank was prepared 
to do? 

THE WITNESS: Sir, if we liad known that 
they were insolvent and were in any kind of serious 
difficulty we would not have had any transaction. 


THE COURT: Even on a case-by-case 


basis? 


THE WITNESS: No, sir. 
THE COURT: Not even on a secured basis? 
THE WITNESS: As a matter cf policy we 
would not deal with someone who was in serious financial 
difficulties if we had known it. 
TEE COURT: All right. 
Q I show you Defendant's Exhibit U and I 
ask vou whether that is the letter from Swiss Credit 
Bank that you are referring to in your testimony? 
A Yes, it is. 


re) What is the date of that letter? 
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A This letter was dated in Switzerland on 
December 10th and our date stamp shows that it was re- 
ceived on December 12th, 

Q Was there an enclosure with that letter? 

A Yes, there is an enclosure. Zt is a copy 
of a telex machine conversation. The date stamp on 
it indicates 29 August '73, and also the telex indicates 
29 August 1973. 

Q What does that telex indicate to you? 

MR. MILLER: Objection, your Honor. 

THE COURT: < don't think that that would 

a permissible form. The objection is sustained. 

9) After reading that telex what did you 
understand had happened? 

MR. MILLER: Objection. 

THE COURT: After reading the telex did you 
take any action? 

THRE WITNESS: Yes, After reading che 
telex I checked the details of the transaction de= 
scribed in the telex against the details in our records 
to try to determine whether the funds mentioned in that 
telex could be identified as the same funds that we 
identified in our records. Of course, I found that 


they did coincide. It was affirmative that the 
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figures mentioned and the dates mentioned were the same 
as the figures mentioned in our records, 

I immediately did two things. I called 
Mr. Silverston -- well, I had also spoken on the 
telephone that day with a gentleman at Swiss Credit 
Bank, They had pointed out to me what was contained 
in this Telex and they had — pointed out to me that 


it appeared to them that the same monev had been 


pledged twice to two different institutions for the 
purpose of obtaining a loan and they suggested that if 
that were the fact, that Mr. Silverston was a crook. 


I called Mr. Silverston and pointed out 


to him that we had this documentary evidence in hand 


now which would indicate to us that he had pledged the 


him what the Swiss banker had said about this sugges- 
tion that he was a crook, 

Mr. Silverston reiterated that he had not 
pledged the same funds to two different institutions, 
that he was not a crook, and that the money we re- 
ceived was indeed our money. 


Q Thereafter did you take any further 


Yes, I wrote a memorandum to all the officers 
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and section heads in the bank telling then that there 
were to be absolutely no further transactions with 
American IBC or with tir. Silverston and that anything 
relating to American IBC or Mr. Silverston was to be 
referred personally to me. 

Q I refer you to Defendant's Exhibit T and 

ou whether that is the memorandum that you wrote? 

A Yes, that is the memorandum, 

Q Mr. Lilien, with respect to Defendant's 
Exhibit 5, the notes you referred to in your testimony, 
can you explain or will you tell me how vour handwritten 


notes got into the typewritten form and when that hap- 


a 


pened? 


A Well, they got into the typewritten form 


at my request. As you can see, the top part 
of that page represents the material which isn't in the 


written report. It is background material. It was 


typed at my request and typed shortly after I had made 
these notes. I can't tell you exactly when. 
Q Within a matter of a few days, approximately? 
MR. MILLER: Objection as leading. 


THE COURT: “When"would be a better way 


of sutting it. 


A I would say within a week 
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MR. STEWART: No further cuestions. 

MR. MILLER: May we take a five-minute 
recess? 

THE COURT: 

(Recess. ) 


CROSS EXAMINATION 


Q Hr. Lilien, how long have you been with 


Wells Fargo Bank International? 


A I joined Wells Fargo Bank in June of 1969 


BY MR. MILLER: | 


and I arrived in New York on the first part of September --| 
I took charge of New York the first part of September, 
1969, iE 

Q Were you with Wells Fargo Bank, N.A. prior 


to that? 


A I was hired in order to take Over the adjunct 


here in New York, but I spent three months on orienta- 
tion in San Francisco, 
@) Prior to that time? 


A I was employed by a bank in Chicago. 


Q What bank? 
A Continental Illinois National Bank «& Trust 


Company of Chicago. 


Q What capacity? 
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A Vice president of the bank, responsible for 
the Latin-American division. 

(9) What is your educational background? 

A I have 2 bachelor's degree in foreign affairs 


and a master's degree in economics. 


(@) Do you have any lesal training? 


A Zt 'do net, 

Oo ie Bitten, turning to the transactions 
between Wells Fargo Bank International and American IBC 
Corp., you testified in response to Mr. Stewart's aues= 
tions as to the first transaction that the bank was 
secured by a pledge of collateral, is that correct? 

A Yes, I did, 

Q What was the pledge? 

A The pledge was the statement in the letter 
exchanged between the bank and Mr. Silverston that the 
time deposit at Wells Fargo Bank Luxemburg was collateral 
to the loan. 

Q That was the pledge? 

A Yes. 

Q Were the instructions irrevocable? 

A Well, the instructions were given to us 
that it eas collateral. I would take them to be 


irrevocable, yes. 
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@) Did it sav it was irrevocable? 

A No, it did not, 

QO You testified, Mr. Lilien, that if Mr. 
Silverston or American IBC attempted to aet that time 
deposit there would have been some problem at 
Wells Fargo Luxemburg? 

A Yes, that is right. 

@) How do you know that? 

A Because banks will not move funds unless 
they are satisfied as to the validity of the instruction 
being received. 

(a) That is a surmise or a conjecture? 

Standard banking practice, 

fe) Let's take the hypothetical, Mr. Lilien on 
the basis of your banking experience. Suppose a judg- 
ment creditor showed up at Wells Fargo Luxemburg wth 
a judgment to attach the time deposit. What would 
h.ve happened? 

A I don't know because I don't have any 
experience in that regard. 

Q In whose name was the time deposit? 


The name of American IBC, 


Mr. Lilien, the first transaction was May 
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That is right. 
I show you Fxhibit 54, the CR-38,. 
Yes. | 
When was that CR-38 prepared? 
That is dated October 19, 1973. 
9) Why is CR-38 prepared? 
A CR-38 is prepared in order to make a report 


of transactions that have been entered into by the 


bank. 


Q 2s the regular practice to do that in 


the bank? 


A That is right. 


Q When do you make that renort? 
A As soon as conveniently possible after the 
transaction itself. 


Q IL. cailL your attention, tr. Lilien, . to the 


please? 

A I am sorry. I am not sure what you are 
pointing to. 

@) Where it says N-o-t-e: "This is a pre- 
liminary report -- 

A “This is a preliminary report, completed 


CR-39 CR-39A" ~-=- something I can't read there -- 


| 
| 
| 
bottom part of CR=-38, the note, Would you read that, | 
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“must be sent" -- I can't read it again -- so many days 
after the filing of this report. 

r@) Doesn't it sav “must be sent to division 
within one week of commitment"? 

A Well, in all honesty, I really can't read 
what is down there. If we can get a clearer copy I 
would be qlad to read it. "Must be sent to" -- 

Q ~-"division,"d-i-v-i-s-j-o-n, “within one week 
commitment? 

A ",. « ewithin one week of commitment," I can 
read that, yes. 

Q So the staterent is this is a preliminary 
report <= 

A "Completed CR-39, CR=-39A and"=-- can you make 
that out? 

9) 271A. 

A “~~ "must be sent to" -- and I really can't 
read that word; if it says "division," okay -- 
"within one week of commitment," right. 

Q This was prepared on October 18, 1973 in 
connection with commitments which had been made in May 


of 19737 


A That is right. 


‘@) That is the standard bank practice? 
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A That is not, but in this particular case, 
in view of the fact that these were secured transac- 
tions other work inolving reports on loans that seeme 
more significant to the bank took precedence 
over it and this was delayed, which occurs when we are 
short of personnel. 

Q You are saying secured in your understanding 
as a layman? 

A I am saying secured in my understanding. 

Q And the security in the first transaction 
was the statement in the letter from Mr. Silverston? 

A And the exchange of letters between /ir. 
Silverston and Mr. Boland as well, 

Q When the time deposit matured, Mr. Lilien, 
on the first transaction, what did Wells Fargo Bank 
Luxemburg do with the matured proceeds? 

A Welis Fargo Sank Luxemburg arranged to 
have the proceeds transferred to Swiss Credit Bank in 


accordance with instructions that had been given. 


Q Do you know what happened to the proceeds 


of Swiss Credit Dank? 
A Internally at Swiss Credit Bank? 
Q Do you know? 


A I don‘t know what happened internally. 
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@) Was Swiss Credit Bank your agent, Wells 


Fargo Bank International? 

A Are you asking me a legal question? 

Q You seem to be answering legal questions. 
Did you ask Swiss Credit Bank to be your agent? 

A Did we ask them to be our agent? 

Q Yes. 

A No, we did not specifically ask them to 
be our agent. 

Q You did not? 

A No. 

(9) Mr. Lilien, was there a pledge on the second 
loan transaction? 

THE COURT: Have we finished on the 
first transaction? You wanted to know what Wells 
Fargo Bank Luxemburg transferred to the Swiss Bank, the 
Swiss Credit Bank. What did they transfer? Who 
was credited and when and what resulted from that trans- 
fer? 

I think these are things that I would like 
to know what the details are without the forensic 
exercise, 

Q Mr. Lilien, what is Wells Fargo Bank 


Luxemburg? 
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A It's a branch of Wells Fargo Bank, N.A,. 
Q It is not a subsidiary of Wells Fargo Bank 
International? 
A it is not. 
Q Would you tell me what Wells Fargo Bank 
Luxemburg did with the proceeds of the time deposit? 


A Yes, insofar as I know, Wells Farbo Bank 


Luxemburg would instruct its banker in Switzerland where 


it maintains its Swiss franc account to pay the given 


amount of Swiss francs out of the account of Wells Fargo 
Bank Luxemburq to Swiss Credit Bank identifying the , 
transaction as for credit of American IBC Cornoration 
and probably, although I am not sure of this, would 


have further identified the transaction with some 


reference to our time deposit or to an exchange 


contract, That I cannot speak to because I don't 


have personal knowledge of it. 

THE COURT: Don't the exhibits here show 
that immediately upon the receipt of that toaneeae of 
the time deposit they paid Aad tars over to Wells 
Fargo International? Do you know that? 

THE WITNESSs Sir, all I know is that 
Swiss Credit Bank had instructions to take the Swiss 


franc side of an exchange contract, convert that into 
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dollars and pav those dollars to us. As far as I 
know, they did exactly what they were instructed to 
do. They took the incoming Swiss frances, converted , 
it into dollars and under the exchange contract 

they entered into and remitted those dollars to us. 
What internal procedures they go through, I just don't 
know, 


Q i show you Exhibit 37. By the way, you 


are engaged in international banking? 
A I am. 
Q You understand the dollar currency market 


and Swiss franc currency market? 


| 
A I understand some of it. I can’t clain 


that I understand all of it. 

Q ’ I show you Exhibit 37, dated November 2, 
1973. Can you tell us what that document is? 

A Well, I can recognize that it is a document 
issued by the Swiss Credit Bank. 

Q What does it reflect? 

A I am trving to figure out. It seems to 
be a confirmation of the arrangements on a forward 
foreign exchange transaction. It is addressed to 
American IBC Corer anion. It indicates that American 


IBC Corporation to the Swiss Credit Bank 3,398,850 Swiss 
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francs on November 2nd, It shows the exchange rate 


that will be applied and it indicates that Swiss Credit 
Pank will liquidate that foreign exchange contract 
by celivering 51,042,814.37 in U. &: currency, that it 
will be liquidated through Chase Manhattan Bank to 
Wells Fargo Bank, Ltd.; it says here, in New York, 

It indicates what the exchange rates 
are that have been applied. It indicates the account 
numbers and I read this to be the Swiss Credit Bank's 
confirmation of a forward exchange contract, 

Q I show you Exhibit 3, Mr. Lilien. Do you 
know what that document is? 

MR. MILLER: That is dated, ycur 
Honor, .April..30,.°73, contract Neo, 42781. 

A This is the ocnfirmation of the time 
deposit issued by Wells Fargo Bank, N.A. It con- 
firms the details of the time deposit that was reccived 
from American IEC. It indicates where the funds 
are going to come or where the funds should’ be paid to 
in order to create that time deposit, and it does not 
indicate where the time deposit is to be paid to 
upon liquidation; at least not on this confirmation. 

@) That is referred to on the document as a 


contract? 
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A Yes, that says contract number. This form 
is probably used for foreign exchange contracts as well 
as time deposit contracts, 

9) When Wells Fargo Bank Luxemburg received 
the Swiss francs was there any restriction on the 
use of those Swiss francs by Wells Fargo Luxemburg? 

A I am sorry, when you sav on the use of = 
they become the general funds when they are received 
by the bank. They belong to the bank. Are you 
indicating the deposit? | 

(@) The bank uses it for whatever business? 

A That is right. 

It did not stay in the same form? 

A (Shae de right, 

Q On the first transaction I think you 
testified that the moneys were paid by Swiss Credit 
Bank, dollars were transferred to New York, is that: 
right? 

A That's right. 

Q To whom were they transferred? 

A Obviously, from as far as I can see from 
these chaiaia Swiss Credit Bank instructed the Chase 
Manhattan Bank, which is their oe bank of account 


in New York, to effect the payment of the dollars to 
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To you? 

Wells Fargo Bank, yes. 

What did you do with it? fT give you 
Exhibit 22 so you can refresh your recollection, if 
you don't have one. 

A ' Well, when we receive funds, we pass debits 
and credits, according to whatever the instructions are. 
These tickets probably reflect those, 

Q Those tickets reflect a credit to the 
account of American IBC Corp.? 

A Yes, they do and they should. 

Q Of how much? 

A The ticket dated November 2nd? 

Q Yes. 

A That represents a credit to the account of 
American IBC Corporation, $1,042,814.37. 

Q At some point in time on November 2nd there 
was a credit balance of at least that amount in the 
account of American Credit Corp.? 

A It's conceivable the account could have 


been debited before it was credited, 


@) Is it the regular practice of the bank to 


debit accounts before they are credit or debit accounts 
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when there are insufficient funds? 
A If tickets arrive simultaneously in the 
_ accounting section so the accounting section can see 
that credits and Cebits have approximately equal value 


being put there, I don't know they have any particular -.« 


Q They can do it either way? 


A I think they can so long as they have the 
tickets in front of then, 

(9) The moneys were credited to the account of 
American IBC Corp.? 

A Yes, indeed, 

Q And they were in effect by bookkeeping 
entries debited and taken Out of the account and used 
to repay Wells Fargo Bank International, is that correct? 

A That is correct, 

Q Mr. Lilien, are you familiar with banking 
azrancements whereby a bank may be authorized by a 
lender to debit its account on the first of every month 
to liquidate a loan? 

MR. STEWART: I didn‘; hear, 

A You said a lender -- 

Q Let's assume, Mr. Lilien, that a borrower 
of a bank hereon $1000 to be paid over 10 months in 


equal payments of $100 each and authorizes the bank to 
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debit the accountof the borrower on the first of each 
month rather than taking a ticket out of a book, 
are you familiar with that? 
A Yes. 


(9) Is that a pledge of the account? 


A No, I would not take it to be so: 


(@) In the second transaction -- 
THE COURT: What relationship has that 
question and that answer got to do with this? 

MR. MILLER: All the documents establish, 
and what Mr. Boland testified to vesterday, your Honor, 
that Wells Fargo Bank International was relying upon 
the execution of the underlying agreements. They 
were relying upon an executory promise that when the 
money got into the account on the circle of each trans- 
action, the account could be debited. That is not 
an assignment, not interest, and it is not a edie. 

THE COURT: That is one way of saying it, 
but you can say it another way where you have a 
completely locked up transaction. What you are describ- 
ing is a series cf bookkeeping entries involving «agencies 
on parol and it may become important to determine whe- 
ther you can accomplish what you want to accomplish by 


parol understanding as well as by the pieces of naner. 
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As nearly as I can make out here -- 


MR. MILLER: Not binding on a hypothetical 
lien credit which is the trustee in bankruptcy, 

There is no valid pledge here which a judgment creditor 
could not have upset, 

THE COURT: There may be some case law 
that I will call to your attention in that regard at 
another time. I wouldn't be so sure of my assertion 
despite your great proficiency in the field which I can 
recognize, 

MR. MILLER: Thank you, sir. 

(9) Mr. Lilien, on the second transaction, and 
I show you Exhibit 9, May 15, 1973, is that the basic 
loan document? 

A Yes, this is, 

Q Is there any mention in that document to 
collateral? 

A No, there is not. 

@) What collateral did the bank receive? Do 
you contend there was collateral? 

A 

Q What was the collateral? 

A The time deposit of UCB and the arrange- 


ments relating to the payment of the funds from the 
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time deposit into the prearranged exchange contracts 
with Swiss Credit Bank involving the return of the 
money to us for the paynent of the loan. 

(@) This was a pledge, “ig? 

A As the transaction was described to me as 
a secured transaction, the indication was to me that 
this time deposit had in fact been pledged for that 
purpose, I do not find in this letter that there 
is any reference to a Pledge or to collateral. 

Q How was the pledge perfected? 

MR. STEWART: Objection. That is a 
legal conclusion. 
THE COURT: Sustained. 

Q Do you know what perfection is? 

A I have an idea of what perfection means 
under certain circumstances but I am not a aawyer and 
I have no idea what the ramifications of it are in 
all cases. 

Q Isn't it a fact that this was the first -- 
withdrawn. 

Prior to the first transaction in May, this 


was the f’rst time the bank had ever engaged in 


any kind of transaction like this? 


A That is right. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SCUARE, NEW YORK, N.Y. CO 7-450 


Lilien-cross 

@) Did the bank consult Wells Fargo Bank 
Interantional, any attorneys concerning that? 

A No, it did not, 

(9) It did not obtain any opinions as to the 
validity of the collateral interest? 

A No, it did not. 

(a) Mr. Lilien, I show you Exhibit 40, which 
are the documents between American IBC Corp. and United 
California Bank, the second document marked 407, Did 
you ever see that document before? 

A Well, I know that I have seen a copy of 
a confirmation from United California Rank which was 
attached to material sent to us by Sheldon Silverston, 


Yes, I think I have. We received copies of the 


confirmation of the time deposit and copies of his 
telex exchanges with Swiss Credit Bank referring to this 
transact on as part of the material that he sent to us 
and so I am quite sure that I have seen this before, 
yes, 

9 This document Cated May 15, 1973 to United 
Caliifornia Bank London from American IPC, that document 


is the directions to United California of what to do 


with the proceeds of the time deposit, isn't that cor- 


rect? 


SOUTHERN DISTRICT COURT REPOR? ERS, U.S. COURTHOUSE 
FOLEY SUUARE. NEW YORK, N.Y. CO ?-4860 


Q ee 2 
* é 


« Jaeeicieteee tnateaninanteneesieeeataene inane inttee igen geen ieee ariherae rasa pee ee ee 
anew" a 


5 RE AE ITS al CTR OR OG 


287 
Lilien-cross 


A Yes, we saw this and it was sent to Swiss 
Credit Bank and to Meridian as well. 

(0) Anc the proceeds were to he remitted to 
Swiss Credit Bank in favor of American IFC Corp.? 

A Yes, to the attention of Mr. Ribi, the man 
who entered into the foreign exchange contract between 


Swiss Credit and American IBC, 


9) Did Wells Fargo Rank International have 
any agreement or request United California Rank to 
act as its agent? 

A No, we did not. 

fa) On November 19, 1973 did the proceeds of 
the second tranSaction -- were they received in New 
York? 

A Yes. As i understand it, they were 
received in exactly the same manner that the proceeds 
of the first transaction were. 

Q There was a credit to the account of 
American IBC Corp.? 

A There was a credit and a debit exactly the 
same way as the first transaction. 


c@) £ you will compare Exhibit 9, or if you 


look at Exhibit 9, is there any reference in that letter 


to enclosures in respect of the nature of the time de- 
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posit? 
A There is at the bottom of the first page: 

"For your information, we also attach copies 
of documents pe=taining to this transaction, including 
our purchase of Swiss francs from Swiss Credit Bank 
value May 17th." 

The next document is 2, our instructions 
to Swiss Credit Bank to deliver the Swiss frances to 
the account of United California Bank for time deposit, 

3, our instructions to United California 
Bank London to pay the Swiss francs, principal and 
interest, to Swiss Credit Bank=Zurich value November 
19th. 

And the fourth one, our purchase of dollars 
from Swiss Credit Bank-Zurich with the above Swiss franc 
proceeds and instructions to Swiss Credit Rank- 

Zurich to pay you the full dollar credits in New York, 
fe) I show you Exhibits 10, 11 and 12. 

Aren't those the enclosures included with the letter? 
A Yes, I believe these are, 
ra) So the c onfirmation between Swiss Credit 


Bank or United California Bank and American IBC were 


not included with the letter? 


A I am sorry? 
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‘a) The confirmation that you described before, 


the document you just looked at, 

A This telex is a Xerox copy of a telex ex- 
change hetween two parties, between Sheldon Silverston 
and Mr. Ribi, There would eventually have been issued 
by Swiss Credit Bank their form of confirmation but the 
telex itself constitutes the contract. 


Q In your view? 


A I believe in the general practice of the 


international banking community. In the trading. 


of foreign exchange a telephone conversation between 
traders or a telex exchanged between parties is viewed 
as the deal, as the contract. The paper that is 

sent afterwards is a confirmation to make sure . :rybody 


has recorded the contract, 


'@) The contract is essentially executory promises 


back and forth? 


MR. STEWART: Objection, 
THE COURT: Sustained, 
What is your definition of a contract? 
MR. STEWART: Objection, 
THE COURT: Sustained, 
Q | is 16 your testimony, Mr. Lilien, that 


Exhibit 40B, which comes out of Exhibit 40, was received 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-4580 


jwa39 Lilien-cross 
by the bank? 
A Yes, I believe this was received by the bank, 
Q Do you know when? 
A I am sorry, I can’t tell you. 
Q It is not referred to in the aqreement, 
Exhibit 9, is it? 


THE COURT: What is the date of Exhibit 9? 


MR. MILLER: May 16th, your Honor. 
THE WITNESS: It is not referred to and, 


as a matter of fact, the dates are different. This 


not be included with this letter, 


is a letter of May 15th and this is May 16th, so it would | 
1 

| 

| 


.¢) By the way, Mr. Lilien, is it the regular 


practice of the bank to time Stamp receipt of documents? 


A Yea, it is. Or to date stamp them. 


THE COURT: You referred to an agreement 


of May 16th. 

MR. MILLER: It's a one-sheet item in- 
cluded as part of Exhibit 40. 

THE COURT: This isn't aareement, this 
is a confirmation. 

MR. MILLER: The witness referred to it~ 
as an agreement. 


MR. STEWART: Objection to that, your 
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Honor. 
THE COURT: The witness can tell me that day \ 
Thursday and if I know that day is Wednesday, I can't 
be bound by that when my eyes tell me that the word on 
too. of it is "confirmation." I don't want to be misled 
about it. 


MR. MILLER: Confirmation of an agreement, 


vour Honor. 
THE COURT: Confirmation of an agreement, 


that is a different thing. But your question put it 


in a way, and I want to follow this testimony as given. 


Q Is there any reason, Mr. Lilien, why Exhibit 
9, the agreement of May 15, 1973 was not time stamved? 
THR COURT: Iam going to take exception 
to that statement. I don't know why you ask these 


questions in that form and then expect me to be bound 


by your misstatement of what the paper is. 


a confirmation. 

MR. MILLER: 1 am referring te this 
document, which is an agreement, your Honor. Exhibit 
9, May 15th, this is the loan. 

THE COURT: I am sorry. us thought you 
said May 16th. 


MR. MILLER: I would’ not intentionally 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.¥. CO 7-4580 


jwa32 IL) lien-cross 
do that, your Honor. 
THE COURT: All. sight. I am sorry. 
Go ahead. 
Do you want me to explain why? 
If you know. 
I can give you a probable explanation. 
Never mind, 
Mr, Lilien, you stated that the Banco de la 
Republica was a major client of Wells Fargo? 


A That is right. 


Are you going to be a little 


wnile yet? 
FIR. MILLER: Yes, Sir, 
HE COURT: Let's suspend now for lunch 


and return at 2 o'clock, 


Is that all right or would you prefer 


MR. STEWART: wnae is Fine, sir, 


(Luncheon recess, ) 
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THE COURT: ALL erght; Mr. Miller. 
CROSS EXAMINATION CONTINUED 
BY MR. MILLER: 
Q Mr. Lilien, in connection with the two loan 
transactions between Wells Fargo Bank International and 


American IBC Corporation, did Wells Fargo Bank International 


ments in the Uniform Commercial Code? 
Kk It did not. 
Q Do you know what a financial statement is? 


A I have general knowledge, yes. 


(0) What is it? 
A It's a statement by a borrower to the effect 


that he has pledged certain assets which are enumerated 


and which is then filed so as to put it on public record. 


Q You did not request any such? 


{ 

| 

| 
request that American IBC Corporation execute any state- 

| 


A We did not. 
Q “Mr. Lilien, can you tell us what the purpose 


of the Cr-39 is? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
EALEY GYIART NEW YORK NY — 701.1000 


Lilien - cross 294 
Yes, the CR-39 is a report on credit extended 
to customers. 
Q What is the purpose of it? 
A The purpose of it is to inform the loan review 
committee, which is established for the lending entity and 


other officers who may be interested in keeping track 


of the transactions cf the lending entity. 
Q Does it go to any committees? 


A It goes to the loan review committee. 


Q For what purpose? 


A So that they may review it and if they 


believe that the credit was inappropriately extended they 


may comment on it or if they do. not believe that it was 
inappropriately extended they will simply indicate that 
it was reviewed without comment. 

Q Based on the CR-39 marked in this case, October 


31, 1973, Exhibit 2 at the time that the loan was extended 


to American IBC Corporation based upon that document, 
what was the net worth of American IBC Corvoration? 

A This document indicates that the net worth as 
Of 5/31/72 was $105,000. 

Q That was approximately the year prior to the 
loan being advanced or the loans being advanced? 


A That is exactly right. 
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Did the bank make any inquiry as to what the 
then current financial condition of American IBC Corpora- 
tion was in May of 1973 that is? 
A I didn't get involved in making that 
inquiry. I don't believe that Mr. Boland made such an 


inquiry because he was aware that the year did not close 


until May 31, 1973 and of course these transactions preceded 


that year end. 


QO Did the bank make any request for any interim 
financial statements? 

A To the best of my knowledge none were 
requested. 


Q The bank was lending $2 million te a company 


having a net worth of $104,000 the vear before. 

Q It was doing that and had engaged in other 
transactions of substantial magnitude on a secured basis 
when a company had a net worth even smaller. 

Q Did you make any inquiry, you, the bank, as to 
| whether the. financial condition of IBC Corporation had 
improved during the fiscal year ending May 1973 or 


deteriorated? 


A To the best of my knowledge no such inquiry 
was made. 


Q Isn't it a fact, Mr. Lilien, that on May 11, 
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1973 the bank was aware of the controversy in Colombia 
over the Colombian assets? 
A When you say the bank -- 
Q Mr. Boland, the account officer. 
MR. STEWART: I object to that. 
THE COURT: Sustained. 
i. show you Exhibit 15, May 1, 1973, 


Did you ever see that lett:r before or a copy 


Yes, I have, I believe. 


When did you see it for the first time? 


I can't tell you exactly. I just don't know 


ik waa. 

It was in the bank's files? 

I believe it's in the bank's files. 

Is it the usual course of business for the 
bank, Mr. Lilien, to make a $1 million loan and not have 
a promissory note signed at the time of the advancing of 
the loan? 

A On occasion where we are dealing with an 
individual or a company that we trust and that we have 
dealt with before and who has delivered documents required 
as agreed we have advanced funds to meet a particular 


deadline without having promissory notes in hand. 
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We trusted Sheldon Silverston. 
You trusted Sheldon Silverston? 


A We did. 


And you trusted American IBC for it? 


Q Did you ask Mr. Silverston to execute a promissory 


note, the bank? 


A To the best of my knowledae, yes. 

Q Is that Exhibit. 338; August 3, .1973? 

A That, as I understand it, is a followup and 
I believe that there was an oral request to sign a promissory 
note which must have occurred at the time of the original 
transaction. This I understand is a followup letter on 


that. 


Q Did American IBC Corporation si:1 a promissory 


A As far as I can tell from the review of our 
files we did not receive the signed rromis®Xry note in 
response to this letter. 

Q Did you trust Mr. Silverston after August 
when he did not sign a promissory note? 

A I certainly attached no special significance 


to his not returning the document since we had the letter 


which acknowledged the debt and clearly indicated his promis 


to repay. 
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And you relied upon his promise to repay? 
Yes, we did. 
Q Mr. Lilien, when was the first time you learned 
of the financial problems of American IBC Corporation? 


A The first time that I learned of any significant 


financial problems was when we received the request to 


return th> funds to Swiss Credit Bank and we made our 
inquiries into that matter. 


I show you Exhibit 29, a memorandum dated July 


Did you write that memorandum? 
Yes, I did. 

Q And you said that Banco de la Republica feels 
that American IBC did not deal within confidence and has 
severed relations with them. 

A That is right, 

Q And Banco de la Republica is a maior client 
of Wells Fargo? 

A That is right. 

Q You testified this morning that you were 
advised by Mr. Bojand and Mr. Arango that the matter of 
the Bulgarian swap or switch had been resolved, is that 
correct? 


A Yes, indeed. 
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@) Did you make any inquiries as to the terms of 
the resolution? 

A No, we did not but when we were sold in the 
both instances ali claims against American IBC was withdrawn, 

Q Who told you that? 

A In one case, the memorandum from Mr. Arango 
and in the other case was in a letter attached to the 
correspondence sent us by Mr. Silverston. 

Q Did you speak to the Banco de la poultice? 

A I did not. 

Q Do you speak to them on a regular basis? 

A No. 

Q Did you make any inquiry? That is subsequent 
to that date at that bank. 


A Mr. Arango made the inquicy at my reauest. 


Q Did you make any inquiry as to whether relations 


had been restored? 

A No, I was satisfied with the reference to 
the fact that the matter had been settled and there were 
no further claims. 
| > So from let's say August 1, 1973 to the end 
of "73 you made no inquiry of Banco de la Republica? 

A 1 did not. 


Q Who was Raphael Gama? 
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A He is an officer of the Banco de la Republica, 
He is in charge of their international division. 

Q Do you speak to him on a regular basis? 

A Not regularly. 

How often? 
In the last six years I have spoken to him 
four, five times. 

Q Did you speak to him in 1973? 

A In 1973 I saw -- I spoke to him by telephone 
in London and as far as I can recall the next time i spoke 
to him was in early 1974 in response to a telephone inquiry 
by him with regard to American IBC. 

Q In 1974? 

A That was in January of 1974, 

Q So it is your testimony the first time you 
learned of the financial difficulties was December ll, 
1973? 

A It might well have been on December 5th, 6th 
Or 7th when the original telegrams came in from Swiss 
Credit Bank. 


Q Maybe I can refresh your recollection. 


Is Exhibit S, December llth, the typewritten 


memorandum and the handwritten memorandum -- 


A Yes. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


Lilien - cross 
Does that refresh your recollection as to 
whether it was the llth or the 5th of December? 

A Well, as far as I can see from this it probably 
was not the 5th and it sefms Mr. Fichou handled that on 
the Sth but I would say that by the 7th I must have been 
aware of this as a result of conversations with Mr. Boland. 

Q You had a conversation with Mr.‘Boland on or 
about the 7th of December? 

A I believe so. 

Q What did you say to Mr. Boland and what did 
he say to you? 

A The gist of the conversation, as best I can 
remember, is that we had received this claim. Mr. Boland 
had looked into the matter and Ihad been assured that the 
funds did indeed belong to us and there had been some 
mistake made -- 


Q Tell us what you said to him and what he said 


THE COURT: Don't cut him off in the middle 
of an answer, please. 
A -~- by Swiss Credit Bank. 


@) Do you recall what you said to Mr. Boland? 


A I cannot reconstruct the dialogue exactly 


but the gist of the conversation was along that linc. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SOUARE. NEW YORK. N.Y. — 791-1020 


Lilien - cross 

What did Mr. Boland say to you? 

The gist of it was what I have indicated, 
Mr. Boland had inquired into the matter and had 
assured that the funds were properly ours. 
Q That was the entire conversation? 
A To the best I can remember. 
(9) Did you give Mr. hata any directions? 
A No, not at that time except to make sure we 

had responded to the Swiss Credit Bank. 


THE COURT: Is this a new exhibit? 


MR. MILLER: No, your Honor, the tab fell off. 


It's a telex, your Honor. 
THE COURT: I have got it. 
I show you Exhibit P, Mr. Lilien. 
Did you discuss that telex with Mr. Boland? 
A I don't recall discussing the exact language 
of the telex with Mr. Boland. 
Q Did you read the exact language of the telex 
On December 7th? 
A I don't know whether I sent it on September 
7th or not. 
Q Would you look at Exhibit S, your memorandum, 
paragraph 2, does that refresh your recollection? 


A Paragraph 2 does not refresh my recollection 
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as to whetehr I saw this telex on December 7th because 


paragraph 2 simply narrates a series of events. 


Q You don't have any recoliection? 


A I am sorry, i cannot testify positively that 


I saw that telex on that day. 
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Q What happened after Docember 7th, Me. Liljen? 
You can refer to your memorandum. 


A On the llth we received a Telex expressing this 


matter again and that cam2 to my attention because Mr. Roland 
was away and, as you can see from Wy notes, I took several 
actions. I spoke to Mr. Silverston about it. I called the 
New York representative of the Swiss Credit Rank who said 
he didn't want to discuss the matter and I saw to it that a 
Telex was sent on that date back to Swiss Credit Bank, 

(@) You saw to it that the Telex was sent? 

A ves, indeed I drafted that Telex. 

9 Thac is Exhibit R, Decenher aL, 7a 

A That's right. Yes, 

Q Did you discuss, before you sent the Telex, the 
contents of that with anybody? 


A Yes, I'm sure I discussed the contents with Mr. 


= 


Fichou who is the operations officer and who had been involve 
in one of the telephone conversations previously and I may 
well have discussed the contents with the other people in 
the office. 

a) What did you say to Mr. Fichou? 


A What I said to Mr. Fichou in general was, "What 


have you done about this, and where does this matter stand at 


the nresent time? Please give me the files on this so that I 
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2 | ©€an dig inte it," | 
3 0 Did he give you the files? 
4 | A He gave me the material I needed, yes. 
5 | Q You said where do we stand on this? " 
6 | A Yes. 
7 i Q What did he say to you? 
| A He indicated that he had spoken to the Now York 
; representative, pointed out that Mr. Soland had sent a Telex 
10 and said that obviously a mistake had been made by the Swiss | 
No} Credit Bank, us | 
2 | Q And you received the files and then you went | 

| | 
3 || through the files? | 
- | Stee, | 
1 | (9) Did you see Mr. Boland's Telex when you went through 
. | the f'le? : | 
i | : , 

A im sure I did, 

18 Q DO you récall ceading it? 
19 A I'm sure'I read it at that time. 
20 (9) Was it based upon vour -- well, what did yau do 
21 after ‘that? 
- A After reviewing the files I drafted thic response. 
3 : Q Did you consult with anybody outside the office 
2A concerning that Telex, Exhibit R? 
25 


THE COURT: You fellows just rattle On, both of 
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you es though this reporter is in themsition to take this 
down at about five hundred words a Minute. Take it easy. 
We are going to get through just at the same time. Just 
Slow Gown. Have a little concern for the reporter. 

A As I have indicated, I called Me SLIVerstenys 0 
also reached Mr. Rolard, the ea of the Swiss 


Crecit Bank and I don't recall speaking to anyone else ovtsid 


the office. 


Q Mr. Lilien, do you know when the Loan Committee 


| 
of Wells Fargo meets? | 
| 
| 
| 
| 


A The Loan Cemmittee meets weekly. 
Q DO vov know what Gay of thea waek they meet? 
A I don't recall at that time what day of the week 


it was, no. It has a regularly fixed date, but at that time | 


Of the year in '73, I don't remember what the fixed date was. 
@) If there is a Cr-39 repor= to be considered by the 
au 
Loan Committee on a particular day which involves Wells Fargo 
Bank International in New York, is there any communication 
between the Loan Committee and yourself? 


A AS a matter of fact, no. The form, the CR-39, is 


sent to San Francisco to be processed there and in due course 


it is presented to the Loan Committee and they ao not consult 


us about the transaction. 
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é | f@) Was the CR-39 for American IBC Corp, Mr. 
3 rf Coutsantonis prepared, that had been forwarded to San 
got | 
| Francisco? 
ol | 
. A As I understand it, from the notes on the CR=39, | 
| ? . . | 
: i it had been ferwarded approximately the middle of November, | 
7 
| yes. 
8 " 
! Q And had it been approved by Decenher 11th? 
9 | 
H A At that time I was unaware of what action had 
| 
ie been taken. I think there are notes on the form somewhere | 
i} 
a | in the file which indicate it was in fact reviewed by the | 
| a 
yw | 
| Committee on December lith. | 
| | 
eee @) When you learned of the financial preblems of | 
14 | 
AMeYicAn: TEC, did you qat in touch with anybedy in San 
i 
% Francisco? | 
A I did not. The transaction was a closed transaec= | 
ae, tion. 
18 Q Did you read in connection with this trial any of 
19 the depositions that were taken, Mr. Lilien? 
20 A I have read -- 
21 | MR. STEWART: Objection. 
22 | : 
| THE COURT: Overruled. 
23 2 : ‘ 
This is cross examination. 
24 | 
25 Q Did you read Mr. Lohonov's deposition? | 


A Yes, I have read some of the depositions. 


—— 
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A I read his deposition. 
Q Mr. Lilien, I show you Exhibit 25, a letter dated 


November 21, 1973, to Dr. Stanley J. Foster, financial 
economist, Sunkist Growers, Inc. Did you ever see an ori- 


ginal or a copy of that letter? 


A I have seen a copy of thet-letter. 
@) Did you see it on or about November 21st? 
A I have no specific recollection of having seen it 


On or about that date, but I might well have. 
Q Do you remember reading from Mr. Lobonov's deposi 
tion on page -- 

THE COURT: E aonte think it would be anpropriate 
to question this witness about the other witness’ testimony : 
in that form. 

MR. MILLER: I withdraw it, your Honor. 

Q Did you discuss that letter with Mr. Lobonov? 

A I have no recollection of having specifically 
discussed this letter with him. 

Q Do you remember saying to Mr. Lobonov "Nick, what 
is this news?" 

A I have no specific recollection of that. I can 
tell you what might have happened. 

(a) Don't tell me what might have happened. 


DO you remember saving to Mr. Lobonov "How do you 
y $ : 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791:1020 


jqlt 6 Lilien-cross 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUISE 
FOLEY SQUARF. NEW YORK. N.Y. — 791-1020 


' | 309 

9 | know about it"? | 

3 | A I don't have any specific recollection of that | 

4 | conversation. | 

5 Q Do you remember saying "How can you be sure this ik 

6 | the case"? | 

' 7 A I have already testified that I have no specific 
8 | recollection of that conversation. 
9 @ When was the first time you saw thatletter or a | 
| 

10 i copy of it, the November 2lst letter? : 

1 A You didn't ask that question before. My oe 

12 recollection is that I saw that letter at the time that our | 

13 counsel was reviewing our files and was bringing to my ce one 

14 | tion material in the files. | 

15 | Q Do you remember being Geposed on November 6, Lo 
| 

16 A I do. | 

17 1 Q Do you remember signinc the deposition in January 

18 | ef 1975? i 

19 | A I do. 

20 | Q Do you remember being asked about that letter at 

| 

21 page £1, line 5? 

2 "Q You had never seen that letter before? 

B | "A I had not, no, I had not.” 

mi | A Yes. 

25 Q Was that testimony true at the time? 
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A You're asking about whether I had seen it before 


the time it was presented to me at the deposition? 


1@) Yes. 

A Was that the question that was posed that I had 
never seen it before the time of the deposition? 

Q Do you want to read the deposition? 

A I would like to. 


Q Look at pages 80, and I will mark it in my 


THE COURT: It is before Necember Sth. The context 
of the deposition is for that cuestion you have never seen 


this letter before December Sth. 


MR. MILLER: I'm sorry, your Honor, I didn't see 


Is this the approval document that you referred 
Lilien? That is Exhibit 55. 
I have not referred to this document before. 

9 You say that you believe that the file had an 
approval which was given on December llth. 

A This document indicates that the American IBC 
Corporation transactions were reviewed by the Loan Committee 
on December llth, ves. 

.@) And the document is dated December llth, correct? 


The document says -- 
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Is this the date? 
The document says that when the Loan Committee 
met and considered these matters. 
9 What is “concurring C.£. Lilien" mean? 


A That means I signed the CR-39 and you will find 


my signature on it. 


a) This document,#Exhibit 55, is that then forwarded 


%e 


back to Wells Fargo Bank Tnternational? 

A In due course it returns to Wells Fargo Bank 
International to be put in the credit file. 

Q Were yok aware, Mr. Lilien, that Mr. Lobonov was 
having discussions with Mr. Silverston concerning other 
transactions? 

STEWART: Could we have the time and place? 
THE CCURT: Where and when? 

Q November 1973. 

A Was I aware in November that Mr. Lebonov was 
having discussions with Mr. Silverston about other trans- 
actions? 

Q Yes. 

I don't specifically recall that J was aware of 
that but of course I am now. 

@) Were you aware that Mr. Silverston was having 


discussions with Mr. Vanveerson? 
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A I have a vague recollection of a bricf conversatio 


with Mr. Vanveerson about the Dominican Republic transaction 
that was proposed to us which we concluded was not really of 
interest to tho bank. 
) When did you conclude that? 
A - Shortly after the transaction was presented to us 
When was the eet presented to you? 


Based on the testimony that I have heard here 


Do you know? 

Based on my recollection from that time, I cculd 
not specify that date. 

Q I want to clear up one thina, your Honor. 

On that letter of November 2lst, did you see that 
letter when you reviewed the files in connection with the 
Swiss Credit Bank Telexes? bid 

THE, COURT: When vou reviewed the file? Are you 
talking about for purposes of this trial? 

MR. MILLER: For purposes of sending that Telex. 
December llth or December 12th, I would take it. 

A I doubt very much that I saw that letter. WhatI 
was looking for was specific information relatina to the 
vrantart tae in question. I wasn't trying to read the whole 


file for miscellancous correspondence. I might have seen it 
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Fale 106 : Lilien-cross/redirect 
but IT would not have focused on it. 
Q Is your name the first name on the circulation 
for the bank? 
A Te is. 
You are the first one to receive copies? 
iL am. 
Were you in New York on November 
I was. 
Were you in New York on November 
A I was. 
Q Documents and correspondence which go out of the 


bank on one day, they usually go in circulation the next day? 


A They are on circulation the next day or I may reed 


them oromptly or with a few days delay but it was my practic 


to read all those circulating files within a reasonable length 


of time. 


| 
MR, MILLER: I have no further questions. | 


THE COURT: Any redirect? 
REDIRECT EXAMINATION 


DY MR. STEWART: 


@) I show you Defendant's Exhibit AD, Mr. Lilien -- 
TINE COURT: I have asked you to give me the dates 
of these so I can follow what you're doing. 


Q Remittance instructions, dated November 
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Would you describe that document, please. 
A This is what in banking terms would he called a 
advise or advise ticket. 
THE COURT: Is this the one that is in German? 
MR. STEWART: It has four languages, your Honor, 
I believe, 
THE COURT: What exhibit is it? 
MR. STEWART: AD, your Honor. 
THE COURT: I have it now. 
Go ahead. 
A This would be an advise ticket prepared by Sw: 
Rank Corporation relating to a transfer made by Wells Fa 
Bank Luxembourg, the transfer being made to Schweiz 
Kreditanstalt, the party whose account was to be credited as 
typed in, American International Banking Corporation and 
written over it, American IBC Corporation ana the decument 
shows the amount with a value date -- 
Q Would you give the amount Please. 
A Francs, 3,309,997.50 for value date 2°November, 
and it has the special instructions which were given -- 
MR. MILLER: I object. It Speaks for itself. 


THE COURT: I am trying to find out what the 


decument says and thore is no objection to letting him read 


it for me. Go ahead. 
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A It has a special instruction typed on it which 
would be the instruction given by the remitter, that is to 
say, the Wells Fargo Pank N.A. and that special instruction 
is "Attention Mr. Ribi. Instructions, remit dollar equivale 
to Wells Fargo Bank International New York, Attention Mr. 


William Boland." Those insturctions would he passed on by 


Bank Corporation which was the bank holding the 


Swiss franc account of Wells Fargo Bank N.A. Those instruc- 


transaction could be properly handled and identified right 


tions would be passed on to the recipient bank so that the 


straiocht down the street. 
THE COURT: Whose document is this? 


THE WITNESS: = don't know whose file this came 


in small print about halfwav down the left side of the nage, 


Swiss Bank Corporation. It is a document prepared by thom, 


| 
| 
| 

out of but it would be prepared by the bank whose name appearpB 
| 


THE COURT: Where do you see Swiss Bank coxporeetahe 
THE WITNESS: There are four names printed in kind| 
of small print in four different languages right in here. 

THE COURT: I see it now. 

THE WITNESS: This is their form which they prepar 


in connection with remittances they are reaucsted to.make by 


other parties. 
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THE WITNESS: Yes, sir, The date of the form is 
2-11-72, European style. That would be November 2nd. It 
also indicates tho value date of the payment which is the 
thing -- ypu see where it says French francs, it says "val" 
2.11, which indicates the value date on which that payment 
is being made. 

THE COURT: November 2nd? 

THE WITNESS: Yes. 

THE COURT: Let's go down this whole thing so 
that I goat it very clearly. Let's read down from the top. 
What does that thing say up at the top in handwriting about 
the "R.H. Bower," have I read that correctly? 

THE WITNESS: Sir, I don't know what that is, 

THE COURT: én you make out the handwriting 
that comes below that? 

THE WITNESS: It is in German, sir. I don't 
understand the German. 

tue GOURT: All right. 

MR. STEWART: These were Cocuments produced -- 

TNE COURT: Please, 

The addressee there seems to be Wells Fargo Bank 
N.A. Luxembourg, is that right? 

THE WITIESS: What that Says is hy order of. Tha 


is identifying who initiated this payment of funds. 
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THE COURT: iI see the English there. 

Have you any idea as to what is said in the hand- 
writing in the last six or seven lines at the bottom of the 
page? 

THE WITNESS: Sir, I cannot decipher it and it 
looks like German and I don't understand the German. 


aie COURT: Ald vient, 
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Mr. Lilien, what is the English name for 


Schweiz Kreditanstalt? 


A That would be Swiss Credit Bank. 
Q I show you Defendant Exhibit AC. Would you 
describe that document, sir? 
THE COURT: Give ne the date first. 
MR. STEWART: November 1973, Swiss Credit 


Bank swiss franc account record. 


A Well, it seems to me to be simply an extract 
Or statement of account of an account maintained at 
Swiss Credit Bank by American IBC Corporation with its 
address on there described as a current account, the 
account number is identified, the time period covered by 
the statement is identified as January 1, 1973 -- this 


would be December 4th, again, the European style of 


this particular account was maintained in swiss francs 


and then the various entries to the account are shown by 


notation, December 4, 1972, and it would indicate that 
{ 


date, by type of transaction and the amounts either debited 
or credited with the value dates and the balances. 


Q Mr. Lilien, I refer you to the date of 


November 5th. 


A This would be the date that shows up as 05/11/73 


Q I ask you what transaction took place on that 
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A This document shows a transaction described 
as foreign exchange and then it shows in the column which 
says in our favor, and that I would read as what we would 


describe as a debit to the account. 


Q What was debited? 

A 3,308,850 Swiss francs. Then further out on 
that line there is an identification of the value date, 
the posting date apparently was November Sth but the value 
date for tne account was November 2, 1973 and then the 
final line, which is balance, shows 3,265,659.36 with a 
D after it and apparently that would stand for a debit 


balance in the account meaning it was an overdraft, the 


way I read this anyhow. 
Let me just see. 
Yes, the D should stand for overdraft. 
Q I refer you to the date ofDecember 3rd and 
ask you what transaction appears under that date? 


A This item shows up, as far as the posting 


date is doneownea, 09712773, identified foreign exchange. 
Here the figure of 3,309,997.50 in Swiss francs shows 

in the column in your favor which would be a credit to 
the denne. 


The value date of that, even though it was 
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posted on December 3rd, the value date shows as an item 
for value November 2, 1973 and I guess there must have 
been more than one item that day because there is no 
balance after that but there is a balance after the next 
transaction and it shows the total account being a credit. 


balance on that date. 


Q I refer you to November 2¢th. 


A Yes. 

Q I ask you to describe the transaction set 
forth under that date? 

A It's entered as of 20/11/73, foreign exchange. 
It is also a credit. It is for $282,557.93. 7 identifies 
the value date for that transaction as 20/11/73 which would 
be the same date as the booking entry, that is to Say, 
November 20th, and it shows a small overdraft in the 
account of 83,108.53. 

THE COURT: Which one of those three trans- 
actions is referable to the Wells Fargo loan? 

THE WITNESS: Sir, if I could consult that 
ticket that I was looking at just a moment ago I may he 
able to match up those figures. 

Sir, the figures that match, the ticket we 
were looking at previously which was generated by the Swiss 


Bank Corporation reflecting the funds sent to Swiss Credit 
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Bank, that ticket has matching figures, 3,309,997.50 with 
value November 2nd and that matches the last item aprear- 


ing in the column that says “In your favor." So at least 


by matching up amounts and date these would seem to be 


identical. 

THE COURT: All right. 

Which means that American IBC Corporation 
account was credited for the first time on these 
transactions on December 3rd, on this transaction? 

THE WITNESS: This particular transaction 
they actually posted the entry to the account on Pecember 
3rd although they indicated an earlier value date but 


they posted the entry on that date of December 3rd. 


THE COURT: Can you tell from this account 
when they sent forward the dollars to the Chase Bank and 
onward to Wells Fargo? 

THE WITNESS: Sir, from this document which 
only reflects entries to a Swiss bank account there is 


nothing on this document. 


THE COURT: How about the dollar account, 


Exhibit AE? Can you pick it up from that? 


What was the dollars remitted? Was that 


eee 


$1,2042,814.37? 


THE WITNESS: Sir, I think the dollar remittanc 
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for the November 2nd transaction wasthe one that had 
42,0C0 in it and I think the one for the November 19th 
transaction was the one that had 46,000 in it. 

THE COURT: Where does that show up on the 


current account? In other words, the dollars never 


of a direct obligation from the bank to the other bank 
rather than through the account. 

There certainly is no matching dollar figure 
either in or out of the dollar account with the Swiss 
Credit Bank. 

MR. STEWART: “That is right, sir. 


THE COURT: . I suppose that is consistent with 


the idea that the Swiss Credit Bank was the only one taking 


a risk in this transaction and it was taking the risk on 
the strength of receiving the time deposit Swiss francs. 

MR. STEWART: Exactly. 

THE COURT: Giving them up and receiving them 
back against which it made a direct payment to New York 
through the Chase Bank. 

MR. STEWART: Right. 

THE COURT: Do you agree with that banking 
so far as I have indicated it? 


THE WITNESS: Sir, trying to put myself in the 
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shoes of the Swiss banker -- 

THE COURT: Wave I reflected correctly the 
books so far as we have tnem here? 

THE WITNESS: As far as I know, I haven't 
looked at the other statement but nobody has been able 
to find this particular amount on there. 

THE COURT: I gGen*t find it in or cut, It 
apparently is just a straight obligation assumed by the 
Swiss Credit Bank which it paid off on by sending its 
own Graft through the Chase Bank to the Wells Fargo. 

THE WITNESS: Yes. The Swiss bank's 
obligation was to deliver dollars to us as instructed and 
many banks will make those deliveries without 
even knowing that they have received the incoming money 
because they trust each other. If they are untrusting they 
will wait until they are sure they have the incoming 
money before the outgoing payment. 

With the large transactions that take place 
many banks make the outgoing payment without being concerned 
that they got the incoming money because more than 99 
percent of the cases foreign banking transactions are 
settled that way. 


THE COURT: Does that mean that this transaction 


was paid for not by American IBC but Swiss Rank decncasncinn | 
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In other worcs, the Swiss bank paid the loan obligation 
rather than American IBC, isn't that the flow of money? 
There has been no payment here by American IBC to Wells 
Fargo at all. 

THE WITNESS: The way I would look at it is 
in terms of a foreign exchange contract that the Swiss 
bank entered into. They aie expecting to receive Swiss 
francs. 

THE COURT: But they didn't pay off American 
IBC at all. They paid off dollars to the Wells Fargo 
Rank. 

THE WITNESS: That is right. 

THE COURT: And Wells Fargo then distributed 
the money on a bookkeeping basis $42,000 to the customer 
and $1 million to yourselves? 

THE WITNESS: The funds coming into Wells 
Fargo Bank were identified as coming in from American IBC. 

THE COURT: They were identified because you 
had a transaction which identified it but the pay order 
of the money was not the bank's customer, it was Swiss 
Bank Corporation. 

THE WITNESS: We got the money from Swiss 
Bank Corporation. 


THE COURT: It wasn't a gift? 
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THE WITNESS: Not exactly. They didn't 
give it to us as a gift. Obviously they expected they 
were going to get the counter-value in Swiss francs from 
American IBC in fulfillment of the contract. 

THE COURT: The only thing American IBC did 
was to make good on the Swiss france counter-value but the 
direct payment of the loan came from the Swiss Bank 
Coepukation, ‘socerdiing to these book records. 

Go ahead with something: 


Q I show you Defendant Exhibit AN and ask you 


to describe it, please. This may clear up the point your 


Honor raised. 

Would you describe that, please? 

A This is a ticket that is received from the 

Clearing house -- 

THE COURT: Which clearing house? 

THE WITNESS: The New York clearing house. 
It's reflecting payments that are made to us and I am 
baits to figure out now how this goes. This reflects a 
payment made to us. The money comes from the Chase 
Manhattan Bank in New York through a payment system called 
PEPS which is Paper Exchange Payment System. It means 
pieces of paper exchaige. This is printed up by a 


computer at the clearing house. 
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THE COURT: I am familiar with that. 

THE WITNESS: It indicated by order of Swiss 
Credit Bank through Chase Manhattan and for the account 
of Weils Fargo Banx Luxembourg the money has been paid 
to Wells Fargo Bank -- 

THE COURT: That is what I said before. The 
money was paid to you. It ae not paid to your customer 
at all. 

Let's get a xerox of that for everybody. 

What happened on the second transaction, do 
they trace out the money there? 

MR. STEWART: I would like to ask the witness 
about it, your Honor. 

THE COURT: Go ahead. 

Q re you to the date of November 20th on 
Exhibit AC, Swiss Bank AIBC, Bank Account Record for 
November 1973. 


You have already testified, but would you 


again show the entry under that date, please? 


A Yes. We are referring now to the entry that 
shows as the entry date 20/11/73. ‘The description is 
foreign exchange, 

‘This is the date of the bookkeeping entry made 


by the Swiss Bank, 20/11/73. Foreign Exchange, it shows 
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they are crediting the account of American IBC with the 
3,182,557 and they are doing the credit with a value date 
atthe 20th of November and leaving the account in a small 
overdraft. | 

Q There are two stars next to that figure, are 
there not? 

A There are. 

Q Would you look down below and see whether there 
is another entry reflecting those two stars? 

A I seo. it, you ere right, there is... There, is 
an entry and it doesn't have a posting date. It is the 
last entry. Reversal. There is the same amount reversed 
which means in ovr favor, they took the money back out of 
the account, it doesn't have any value dates and it leaves 
them with a small credit balance. 


THE COURT: That is when they tried to retrieve 


the money they had sent to New York, they reversed the 


transaction here in hope they could get their dollars 
back? 
THE WITNESS: I suppose so. We don't know what 
the date is that that occurred. 
THE COURT: Obviously it was after December 3rd. 
‘THE WITNESS: After December 3rd. 


With respect to Plaintiff's Exhibit 11 dated 
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May 15, 1973, enclosure No. 4, would you describe the 
telex in enclosure 4? 

A It's a copy of a telex role that must have 
been on the margin of American IBC and what it is is it's 
a telex exchange with Mr. Ribi and it is a confirmation 
or contracting to buy and sell Franch frances. 

It's hard to read but ft says we confirm 
having sold to you 3,182,557.92 Swiss francs value November 
19, 1973 at the exchange rate of 304 Swiss francs equal 
es. U.S, funds. 

United California Bank London has been 
instructed to deliver the above Swiss francs to. value 
November 19th, reference American IBC Company. 

: Kindly deliver the counter-value in U.S. funds, 
one, A046,894.85 or $345 to Wells Fargo Bank International 
Corporation in favor of American IBC Corporation, value 


November 19, 1973 signed Silverston. 
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a) With respect to that November 20th entry on 
Exhibit AC, would that appear to reflect the same Swiss franc 
amount as set forth in th2 Telex to Mr. Ribi? 

A Yes, it would, CXcept that they are posting it and 
they are identifying the value date one day later than in rade 
the contract called for. 

THR COURT: Apparently, accordina to your Fenibic 


the same thing happened with the United California Bank 


~ OF 


| 


money cane from the Swi Bank Corporation, not to AICB 
from the Swiss Bank Corporation throuch the Chase Pank 
i 
Ly to the Wells PFarqo Bank International which got the | 
itself off, 
STEWART: Yes, sir, 
COURT: Ask the witness about that and see if 


I have read that correctly. 


@) With reference to Exhibit AK, woule you describe 


the transactions set forth in that exhibit? 


A There is practically nothing legible: on here. 


but, sir, may I Simply note that at the top in the lefthand 


Side, it does say "Reference favor American," in this case 


JEC Corp., New York. 


THE COURT: You say it isn't legible. 


TEE WITNESS: The body isn't but this part up her 


is. It says "Reference favor." It comes from Chase Manhattan, 
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THE COURT: This is the one with the $46,000 
figure. That is how I identified it. That is coming from 
the Swiss Bank Corporation through the Chase directly to the 


Wells Fargo Bank Internaticnal. 


there so we can identify the funds. 


THE WITNESS: Yes, sir. But with a rcference in | 


THE COURT: That is so you could identify what you 
were paying yourself off for, isn't that what you're saying 
to me and that ties in with Exhibit 48, which shows that the 
account of American IBC was credited and debited -- now the | 
explanation of the bank paying itself off first appears on | 
your ledger sheet. You took the $1,000,000 in the de and | 
then credited yourself with the 1,042,000 ana again did the | 
same thing later. You debited $1,000,000 and took the credit 
of $1,046,090 and that's how the account winds up with the 
overage that remains in the American IBC Corroration's ledger 
account. 

MR. STEWART: Your Honor, there is some cis scussion 
by Mr. DeJoya in his affidavit with the attached Clearing 
tickets outlining the mechanics of it and that afficavit is 
in evidence. 

THE COURT: The affidavit is in cvidence? 


MR. STEWART: Yes, sir. 


THE COURT: When was it put in evidence? 
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MILLER: It ie part of all the documents, 
your Honor, on the first day it was offered, 
THE COURT: What exhibit number is that? 
MR. STEWART: Exhibit 53, your Honor. 


THE $ 2 will find i¢ ££ it's there. 


MI.. STEWART: I have no further questions. 


THE COURT: How have you shown that American IBC 
ever got its hands on its money so as to turn it over to the 


bank? I don't see under this line of proof how American IBC, 


regardless of whether there was a pledge in possess} 


custody or whether there was or wasn't an agency, 


the matter is the Swiss Bank Corporation paid off 
and not American IBC in each instance. The money never got 
into the hands of American 6c, 
| 
MR» MILLER: Jt fr accepted your Horor's statement 


of the facts which 1 respectfully decline.to do -- 


THE COURT: I am just askina this because I think | 


we are at the point where you have got to establish as one 
of the elements of your case -- 

MR. MILLER: I thouqght we entered into a stipulation 
of facts so we could limit the issues and I didn't think ther 
was an issue as to whether this was property of American IRC 


Corporation because it is in the findings of fact. 


| 
THE COURT: Which finding of fact relates to this? 
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MR. MILLER: Number 22, your Honor. On November 


2, 1973 Swiss Bank Corp. on behalf of Wells Fargo Luxem- 


hourg, forwarded the Swiss francs to Swiss Credit Bank for the 


account of Americcn IBC with the following instructions: 

"Remit dollar equivalent to Wells Fargo Bank 
International Corp." 

Your Honor has been referring to Swiss Bank 
Corp. Swiss Bank Corp. and Swiss Credit Bark are two dif- 
ferent entities. 

THE COURT: I mentioned Swiss Credit Bank each 
time and I correct that if I Slipped on that point. It is 
perfectly clear that what 7 was talking ..out is the remit- 
tance on the 

MR. MILLER: I don't dispute that. 

THE COURT: I don't see anything in the joint 
findings of fact that gets into this problem. This problem 
has just been exposed for the first time. 


MR. MILLER: It says for the account of American 


THS COURT: Obviously it is goina to be for the 
account, but the question is whether it is who is paying 
the thing off. Where is there a finding here that it was 
agreed to that American IBC paid off its debt or paid any- 


thing? The evidence is -- 
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Lilien 
MILLER: Paid its debt to. whom? 
COURT: Paid its debt to Wells Fargo. 
MILLER: ican IHC paid its debdt to’ Wells 
Farco? Is Wells Fargo a creditor of American IEC TOCA, 
your Honor? 
THE COURT: Zo quess I. don’t make myselel clear, | ¥ 
go ahead and try your elke. 
MR. STENART;: May TI say this, this is the subjec 
of our letter: £0: try to elasity. these joint findinas. | 
MR. MILLER: m I to understand your Honor, in 
your Honor's view the Swiss Credit BAnk is a creditor instead 


Of Wells Pargo, 16 that Le? 


THE COURT: -I am not saying who is a creditor, 
I am saying that the payment you say was made by the bankrup 


not tc have been made by the bankrupt but it was 


owes it the money or whether there is a claim aqainst that 
bank is of no concern to me. 

I am talking about the proof in your case which 
Calls) for yrs Go. ahr rat your bankrupt a a payment in 


four months of bankruptcy. I have yet to have that demon- 


strated. Under the tickets that are in evidence, unless 


| 
| 
| 
made by a bank. Why the bank paid it and whether somebody 
| 


they are misleading, the money was not paid by the bankrupt. | 


at any time’ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. = 791-1020 


can 334 
Lilien-recross 


MR. MILLER: I call your attention to Section 60 
which states for the benefit of a creditor or On account of 


an antecedent debt made or suffered by such debtor. This 


Or American IBC at Wells Fargo in New York was suffered by 
the debtor. 

THE. COURT: I don't know whether it was suffered 
by the debtor. The question is whether there was an existin 
oblication from the bank that had been undertaken as part of 
this locked up transaction to make the payment back there in 
May. 

I think we will leave this for briefing after 
the: trial, 


RECROSS EXAMINATION 


transfer by Swiss Credit Bank to the account of Wells : 


BY MR. MILLER: 

Q Looking at Exhibit AD, which you read, is this a 
more legible copy, the copy that Mr. Stewart cave me? Can 
you read the bottom lines on this copy? 

| A < can read the part in English and I cannot read 
the part in German. 

ie) The lower four lines, cen you read that? 

A I can read three lines in English. But I am not 
Sure of the ae line. I can read American IBC Corporatio 


number obscured, Lexington Avenuc, New York, New York, U.SA., 
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Flt 7 Lilien-recross sali 


number ebscured, and the bottom line can't identify as 
being English and 1 would guess it is German. 

@) Going to the typed portion Of the ticket, May I 
call ita ticket? 

A Yes, 

Q Tas, ae? understand your testirony, was for 4 
transfer Wells Fargo N.A, through Swiss Bank Corp. to Swiss 
Credit Bank? 

A Yes. 

Q What is the Significance of the box in the lower | 
righthand corner of the ticket? 
A It tells the Party at Swiss credit Pank that it " 

have an account at Swiss Credit Bank to whom 


are being sent or in whose favor they are being 


| 
| 
j 
| 


sent, in favor Of, 

Q The funds are being sent from Wells Fargo 
Luxembourg to Swiss Credit Bank to the account of American 
TBC Corp... is that correct? 

A That is right. 

Q Was the second transaction fram Unitad California | 
Bank the same as this? | 

A Well, I don't have the ticket in front of Mey ft | 
Gon't know. + would assume so from normal banking practice, 


(@) As far as you know, it went into the account of 
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American IPC at Swiss Credit Pank? 
A The ticket does not indicate it went into the 
account, 
‘@) The ticket indicates it was nosted, 
A It says it was in favor of them. 
@) November bank statement, Exhibit 48 -- 
THE COURT: I don't think very much can be ceve lope 
im | 
from the posting and judging by my own bank statement from m 
banker I am sometimes appalled at the way the bank clerks 
post. 
‘R. MILUER: All I wanted to demonstrate is 
essentially what the Swiss Credit Bank Gid in Exhibits AC 
AE, Gebit first and credit is exactly what Wells Fargo Bank 
International did. Mr. Lilien was talking about overdrafts 
and it is exactly the same type of procedure. The cGocuments 
will speak for themselves, your Honor. 
fe) Mc. Lilien, I show you this document which is not 
in evidence, dated April 30, 1973 ane ask you if you can tell 
me what that document is? 
MR. STEWART: May I see it? 
TRE COURT: Let the witness speak to it first. 


A It says-- I quess it savs internal copy. It is 


a document that is either addressed to American IBC Corporation 


or refers to a transaction with American IBC Corporation 
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and it says here "As per today's telephone we sold you, pleas 
follow the instructions marked with an 'X,' we sold you the 
$1 042,814.37 to be paid in New York to Wells Fargo 
Bank. The delivery @ate of the dollars is November 2 | 
rate is and the Swiss Dank franc onimul 
is three million, €hx hudred and eisght"-- I can't 
tell whether it is thre S60... Tt 35 net elear.: 
Then it says "Please sign and return the enc 
confirmation at veiz Kreditanstalt." 
As I would see it that is a Xerox copy of one of 


fanfolds, anyhow, in a confirmation for a forward exchange. 


does have a dzte. The date locks as thovch it was pre- 


A Yes. This would be a cenrv of one of the items 
in a fanfola confirmine a forward exchange . ontract made 
vith American IBC Corporation. 

THE COURT: that been given 2 number? 
MR. MILLER: No, your Honor. 


(Plaintiff's Exhibit 56 marked for identifi- 


cation.) 
MR. MILLER If we can take five minutes, your 
Honor, I have three more that I can have Xeroxed. 


TIE COURT: All right. Let me sce them in the 
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meantime. 


338 | 
| 
| 


You go ahead with your questions and we will send | 
out for Xerox copies later. 

Q I show you Exhibit 57 Gated May 15, L973, Mr. 
Lilien. Can you tel] us what that document is? 

A This savs in the upper lefthand corner, 
"Confivmation.“ rt ic again a document Prepared by Swiss 
Credit Bank. It Says Of American IBC Corporation. It says 
“As Per today'stelephone and that is dated May 15th,“and it 
Says "We sold" -- it Says "You sold to us, you sold to us 
the amount of" -- "sou sold to us the amount of $2,046 ,894.05 
Payment in New York, delivery on November LSth, exchange | 
3.04, equivalent francs 3,182557.92." rt says "Please con- | 
firm" and that's been signed 23 May 1973, American IBC 
Signed by Sheldon Silverston. 

Q I show you Exhibit 58 which is dated May 15, 

1973. Can you tell ue what that document is? 

A I am trying to -- ‘Swiss Credit Bank is the 
originating bank on this document. It refers to a foreign 
exchange transaction. It SayS we houcht from you the 
amount of $1,000,000. The value date is May 17, 1973. he 
exchange cate is 3.13 and the equivalent amount sold in this 
case is entered as Swiss francs, 3,130,000, same valve date, 
May 17, 1973, and it shows a Swiss frane account number, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SOUARE. NEW YORK. N.Y. — 791-1020 


Says our payment through United California Bank London 
which tells where they are aoing to deliver the Swiss francs 
ana it indicates your payment to the Chase Manhattan Bank 
New York, which is the instruction to imerican IBC as to 
wiere they are to deliver the $1,000,900. 

Q I show you Exhibit 69. J is a Telex from Mr. 
Silversten on behalf of American IBC to Mr. Boland. 

A Yes, tais is a Telex from Mr. Silverston to Mr. 
Boland. Do you want me to read it? 


Q No. Did you ever see that before? 


Sqit 12 Lilien-recross : 
| 


A To be very honest, I don't know whether I read it 
before or not. The facts here are the same as set TOPtH in 
SO many other documents that I wouldn't have to depend on 
this to get those facts so I don't know if I saw this before 
Or not: 

@) I show you Exhibit 38 dated May 15: 1973. ts a 
a copy of -- well, have you seen that document. before? 

A I don't know if I have seen this document before 
but this material has been convered in one of the enclosures 


to the letters that Mr. Silverston sent to us. 


Q That is consistent with the transaction? 

A Let (me read it again, but I thank it is. 
Yes, this is consistent .with -- I. am sure I've seen- 
THE COURT: Consistent with what? 
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THE WITNESS: The same text with the same type 


THE COURT: Consistent with what? 


THE WITNESS: With my understanding of the trans- | 


two exchange contracts. 


THE COURT: J merely wanted you to finish the 


action and things I have read in the file describing the | 


sentence so when I read the record I know what you're talking 

| 

about. | 

} 

) This is a Telex or a letter or Telex number to the 
attention of Mr. Ribi. 

A Yes. It seems to come off the machine at the 


Swiss end. 


@) Mr. Ribi is with Swiss Credit Bank? 


A Yes. 


Q It instructs Mr. Ribi at Swiss Credit Bank that 
the United California Bank is going to deliver the above sum 
in Swiss francs to you value November 19th, reference 


American IBC Corp., is that correct? 


A that is what it says. 

Q And Swiss Credit is being instructed to deliver 
the camper value in U.S. funds to Wells Fargo Bank Inter- 
national Carp. in favor of American INC Corp., i8 that what 


it says? 
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s02¢ 13 Lilien-recross 
A That is what it says. 
Q That is your understanding? 
That is what it says. 
You don't speak German? 
I don't speak it. 
Q Do you know what this document is? 
A Somebody's work ticket, I would guess, ina 


foreign exchance devartment because I can read kaufen 
st rs js 


buy, and verkaufen, to sell. It looks like a trader's 


working ticket reflecting buy and sell transactions. 
MR. MILLER: I will not offer Exhibit 59 in 
evidence. It is all in German. 


» COURTe ALL plone. 


STEWART: May we see it? 


‘ COURT: Anything else, Mr. Stewart? 


STEWART: Mo, 
COURT: You may step down. 
(Witness excusnad.) 


MR. STEWART: Mr. Lobonov. 


dy GO BON OV, Called os Witness 
on behalf of the defendant, being Liret duly 


sworn, testified as follows: 
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DIRECT EXAMINATION 


BY MR. STEWART: | 


Q Are you employed by Wells Fargo Rank International]? 
A eae: I am. 
Q What is your position there? 

I am vice president of the bank. 

What is your area of responsibility? 

Eastern Europe, Africa and the Middle Last. 

Do you know Mr. Silverston? 

Yes, Ido. 

How long have vou known him? 


t have known him since about 1971, 
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Lobanov - direct 


Q T show you Plaintiff Exhibit 25 and ask you 
whether you wrote that letter? 

A Yes, I. did, 

Q A letter dated November 2a LOTS. 

A Correct. 


Q Would you tell the Court the circumstances 


leading up to the writing of that letter? 

A I wrote it as a result of a meeting with Mr. 
Silverston. 

Q But prior to that time will you explain the 
circumstances leading up to the writing of that letter to 
Sunkist? 

A Yes. Sunkist had been a Prospect for manv 
years of the bank in California. I made a trip to Los 
Angeles to accompany the officer in charge of soliciting 


this account and make a call on Sunkist. 


During our discussion with Sunkist we 


realized that the company was trying to sell its products 
in Eastern Europe but had nad difficulties in delayed 
payments from there. 


So they were seekinda some mode to insure 


themselves payment on time and broaden the activities in 


Eastern Europe. 


| 
| 
| 
i 
| 
| 


When I heard this I naturally knew of Silverston''s 
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expertise in the field and I suggested the offices whom 
we were calling on, Mr. Foster, telephone in our presence, 
make an introduction to Silverston and ask Silverston 
to help them. This did occur and Silverston wrote a very 
detailed report to Sunkist indicating in what manner he 
could help that firm in its desires of trading with Fastern 
Europe. 

Q Do you recall when your visit was, the date 
of your visit to Sunkist, approximately? 

A No. Unfortunately, I see you have my calendar 
and this might show it. 

Q Would this refresh vour recollection? 

A Yes, it must be during the weck of October 29th. 

1973? 

A Correct. 

(9) Did you see Mr. Silverston on the 2lst or 
20th of November? 

A Yes. 

QO Where did you see him? 

A I saw him in the entrance area of ovr hank at 
40 Wall Street. 


Q Did you have a conversation with him? 


A Yes, I approached Mr. Silverston and asled him 


how he was doing and why was he not resnonding to Sunkist. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 
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Mr. Silverston replied that he hadn't had 
time to reply to Mr. Foster hecause he had had difficulties 
in Latin America and that was taking his time. He said 
something the Lara's might he taking me for about $5 
million. 
@) Was it this conversation which led you to write 
letter to Sunkist? 
A Yes. 
MR. MILLFR: Objection to leadina. 
Q Prior to that time had you any discussions 


Mr. Boland with respect to the position o* American 


A No. 

(@) Prior to November 29th of 1973, did you know 
that American IBC was insolvent? 

A No, if I had known I would have talked to 
Foster earlier because he was anxious to make a deal. 

Q Prior to November 29th did you,nossess any 


facts which would lead you to conclude that American TBC 


might be insolvent? 


A None eat all. 
CROSS EXAMINATION 
BY MPR. MILLER: 


0 Did you have a conversation with Mr. Lilien 
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on the 2lst of November? That is concerning Exhibit 25, 
the letter dated November 2h 29752 

A I could not specifically reply that it was 
On November 21st or 22nd or 23rd but I did have a conver- 
sation with him after I had written the letter. 

Q Soon after you wrote the letter? 

A Correct. 

Q What transpired during that conversation? 
What did you say to him and what did he sav to you? 

A Mr. Lilien, as he frequently does, as he did 
sometimes before, came into the office and said Nick, 
what is this letter about and I told him that I had learned 
from Silverston when he came to the bank that he was in 
difficulty and was anxious to relate to Sunkist some 
alternative names. 

Q You told Mr. Lilien that American Inc Corpora- 
tion was in difficulty? 

A I related to him that Silverston had told me 
they were in difficulty and this is why I wrote the letter. 

Q Financial difficulty? 


A Exactiy what he told me, that he had had 


problems with the Laras in South America. 


Q Why did you use the word financial @itticuity? 


A Because $5 million implies a financial 
t 
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difficulty. 


Q Did you relate the $5 million figure to Mr. 


Lilien? 


A That I don't recollect whether I told him 
$5 million or not. 

Q You met Mr. Silverston in the reception area 
you said? 


A Yes, I was passing in front of it. I saw 


him there. Our conversation lasted maybe 50, 70 seconds. 
We shook hands briefly. I asked him those questions and 
then I went on whatever business I was on. 

Q Did you speak with Mr. Boland? 

A No. 


You knew Mr. Boland was the account officer? 


Laid, 

Do a read the CR-39's? 

I read them, yes. 

Did you read the CR-39 on American IBC? 

I don't recall doing so. 

MR. MILLFR: JI have no further questions. 

THE, COURT: Thank you very much, you may 
step down. 


(Witness excused) 
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qjw 6 
Vac8 °C 3.8 fA . 1s VAN DEA Eek Yi 
called as a witness, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. STEWART: 
Q Where are you employed? 
A Wells Fargo Bank International. 
How long have you worked there? 
Approximately two years, four months. 
What were your duties in November of 1973? 


November 1973 I was a receptionist for Wells 


Would you tell us your duties as a receptionist 


please? 


A My duties as a receptionist was to answer the 
telephone for Wells Fargo Bank and also to meet and greet 
people for the bank itself to, give a good appearance for 
the company and also to record the people that came into 
the bank to see any specific VPs or any persons Like that. 

I wrote their name down in a signature book 
or record book that I was instructed to use by Mr. Fichou 


when I first came to the company. I wouldput the visitor's 


name and the executive that they would see that day. 


Q Were you on duty on November 19th and 20th Of 


SOUTHERN DISTRICT COURT REPORTERS, U.S. ECOQURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 27-4599 


Van Daley - cirect 


Yes, I was. 
THE COURT: Can't you stipulate that this 
lady made some entries there at that time without taking 
all this time on uncontroversial matter? 
MR. STEWART: I would think so. 
THE COURT: Show it to him. 
MR. MILLER: I have no problem stipulating 
that Mr. Silverston's name does not appear on November 19th. 


MR. STEWART: But it does appear on the 20th 


to see Mr. Boland. 
MR. MILLER: Whatever the book says 
THE ‘COURT: Read from the book. There 
nothing on November’ 19th indicating Mr. Silverston's 


visit to the office and this lady testifies that if it 


isn't in the book he wasn't there and on November 20th 
there is something in the book that shows that Mr. Silver- 
ston was there and is there a time? 

MR. STEWART: No, Sir. 

THE COURT: That he was there at sometime 


during the course of the day to see whom? 


MR. STEWART: Mr. Boland. 


THE COURT: TO see Mr. Boland on the 20th. 


After you have had an opportunity to see that 
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see if you can stipulate to what I said. 
MR. MILLER: I can stipulate, your Honor. 
THE COURT: Then cross examine. 
CROSS EXAMINATION 
BY MR. MILLER: 
THE COURT: Tt has been stipulated that that 
the fact. 
Q Miss Van Daley, the November 19th is blank 
nobody visited the bank on that day. 
A - That is correct. 
Q You record the name of every person who comes 
into the bank? 
A It is my practice to record it, ves. 
Q November 20th, that is your handwriting? 
Yes, it is. 


On November 2lst there is nobody, nobody 


THE COURT: That means on Monday and 
Wednesday nobody showed up at the bank, is that right? 

THE WITNESS: It cccasionally happens like 
that, yes, 


Q And the 23rd of November also? 


THE COURT: The 23rd is the day after 


Thanksgiving. 
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Monday the 26th and Tuesday the 27th of 
November nobody came to the bank? 


A Yes. 


Q November 29th, nohody came to the bank? 


A Evidentally not. 

Q Is that your handwriting on November 28th? 

A Mo, it is not. 

Q Were you in the office that week? 

A Yes, I was in the office that day. I have 
people who relieve me for my breaks in the morning and I 
have people who relieve me for lunchtime and that would be 


One of the secretaries but at that time it was a particular 


girl from the LC Department that would relieve me. 
Q Did you have any relief on the 19th of 
November? 


A I believe so. 


Q And your reliefs, they always write down 
the name of persons who come in? 
A I have instructed them to do so. 
Q Do they do it? 
They vsually did. 
Usualiy? 
Yes. 


I notice you have business cards clipped to 
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the pages? 

A Yes. 

Q Whoever it is where I see the name from the 
business card? 


A Yes. 


Q Suppose they don't give you a business card? 


A I ask them their name and I ask them to spell 


Q Do you know Mr. Weiner? 
A I am not familiar with him. I don't think 
I have any recollection of meeting him. 
Q Did you ever see him in the bank? 
It's possible but I don't remember. 


Do you remember writing his name down in the 


I don't remember, no. 
If Mr. Weiner came tothe bank would you write 
his name down on the book to see One of the officers? 
A Yes, I would. 
Q Is that your handwriting on December 3rd? 
A Yes, 2t as. 
Q For the week of November 26th, Miss Van Daley 
until Decuntiee 3rd you made no entries in this book. 


A Yes. 
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A 

Q 
that day? 

A 


Q 


A 
Q 

Mr. Stewart, 
A 


Q 


A 
Q 


‘ae 


A 


Van Daley - cross 
Is this your book also, 1974? 
Yes, it is. 
Were you at the bank on Wednesday, June 12th? 
Yes, I was. 


Did you see Mr. Weiner at the bank that 


I have no recollection whether I did or not. 


You didn't record anybody being at the bank 


There is nothing written there. 

Was the entry on Novemher 14, 1974? 

Mr. Ross to see Mr. Ospina. 

And Mr. Ross is the gentlemen sitting next to 
is that correct? 

Yes, it is, 


DO you remember seeing Mr. Weiner on that 


NOD Ot don’t Saca yl. 
No you ever forget to write down the names? 


There would be occasions where if I had three, 


four, maybe five nhone calls coming in simultaneously and 


I would have 


could happen 


in because I 


somehody coming in to visit the bank it 
that I would not remember to write the name 


had five phone calls and I don't think anybody 
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can remember six or seven things at one time. 


MR. MILLER: I agree with you. 

Q Is there a switchboard by your desk? 

A Yes, I have a 757 Console. 

Q I am not sure I know what that is. Can you 
explain it? 

A It's a unit that has a trunk and an extension 
finder to the side. There are nine trunks on the board 
and there are approximately 100 extensions that I utr ize. 

Q 100 extensions? 

A Yes, 


And you take all the incoming calls to the 


Yes. 
Does that keep you busy? 
Yes, it does, 
MR. MILLER: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. STEWART: 
Q When do you customarily teke your breaks? 
A I usually take my breaks at the Point in the 
time at '73 from between 10:00 o'clock to 10:30. 
Q ae the morning? 


A Yes. 
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How about lunch? 
A Lunch at that time I took I believe, if I am 
correct, it was 1:00 o'clock -- possibly 12:00, I am 
not sure exactly. I don't rememher now when I took it 
in * 73, 
Q When are you taking it now? 
A 1s00 ©* elock. 
MR. STEWART: Thank you. 


RECROSS EXAMINATION 


BY | MR. -MILLER: 


Q If Mr. Silverston was in the bank on the 19th 
between 10:00 and 10:30 you would have ‘tnown about 
would have been on your break? 
A That is fight. 
MR. MILLER: Thank you. 


THE COURT: You may step down. 


(Witness excused) 
MR. STEWART: Mr. Vanveerson, please. 
Ry OVE ie wR Rote VAN 8A) OHM OT Soot) AVA Oe 
called as a witness, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 
BY MR. STEWART: 


Q Are you employed at Wells Fargo Bank Inter- 
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national? 

A Yes, sir. 

Q How long have you been employed there? 

A Approximately three years. 

Q What is your position there? 

A I am a vice-president in charge of the Latin 
American relationships. 

Q Did you meet with Mr. Silverston on November 
20th of 1973? 

A Y@S5. Sir, 

Q Can you state how you recall the date? 

A Because I took Mr. Silverston Out to lunch. 
I have an exvense voucher and I recollected the date by 
looking up our files for expense vouchers and remembered 
them, that the date was November 20, 1973, 


Q I show you Plaintiff's Exhibit No. 35 for the 


month of November 1973 and ask you whether that is the 


voucher you are referring to in your testimony? 

A Yes,that is right. 

Q What were the circumstances of your meeting 
with Mr. Silverston on that date? 

A On that same date I met Mr. Silverston for the 
first time. ." was introduced to me by Mr. Boland who 


asked me to take him out to lunch and discuss a proposal 
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that Mr. Silverston had for a financing in the Dominican 
Republic which falls in my geographical area of respon- 
sibility and would I go down and have lunch with him and 
discuss the matter. 

Q What was the nature of the discussion that 
you had with Mr. Silve.ston at lunch? 

A The transaction he outlined to me was the 
following: 

There was to be a sale of motor vehicles from 

Yugoslavia to the Dominican Republic and these motor 
vehicles were designed for policemen in the Dominican 
Republic for their private use. 


He was the man who brought the two parties 


together, the motor vehicle producer and the users of the 


motor vehicle and for that he explained he would g2ta 


commission. 


And would we, Wells Fargo Bank International, 
be interested in financing this because this was not going 
to be obviously a cash sale because Dominican policemen 
could not afford to pay cash for a fairly expensive motor 
vehicle but this would need financing over a certain period 


of time which now escapes me. 


I don't know exactly how long it was. I believe 


it was somewhere in the neighborhood of from four to five 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


Van Veerssen - direct 


I explained to mr. Silverston that Obviously 
a promissory note of five years from diverse Dominican 
policemen would not be a very good deal for us. He under- 
stood that and said no. 

In this case the police force as Such under 
the Ministry of Justice of the Dominican Republic would be 
willing to co-sign or guarantee these individual notes of 
policemen. 

I then tolca Mr. Silverston that I didn't 
even feel that that was satisfactory to me because I 
certainly wouldlike to have an Overall guarantee from the 
Central Bank of the Dominican Republic or if that could 
not be obtained, sometimes it cannot for different con- 
stitutional reasons, at least a guarantee of the Ministry 
of Finance. 

He said that he these that also could be 
arranged and the final conclusion was that I said "Obviously, 
Mr. Silverston, for an amount like that which was I think 
near $2 million I do not have the authority to commit to 


you. I will have to discuss this Within the bank and obtain 


the necessary approvals. I will let you know hopefully in 


a couple of days what the bank's decision is," 


After this I cannot quite recall whether it 
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was the next day or the day after-- 
Q Before you go to the next day, did Mr. 
Silverston tell you at lunch that American IBC was sul 
A No, not at all. 
Q Did you know that American IBC was insolvent 


on November 20th? 


A I had no knowledge of that at all. 


American IBC might be insolvent on November 20th? 
A No; sir, 2 dia not. 
Q I didn't mean to interrupt you. 


Would you go on and explain what vou did 


Q Did you have any reason to believe that | 
| 
| 
| 
| 


next as far as Mr. Silverston was concerned? 
A The next day or the day after or perhaps 
two days after, I don't know quite sure any morc, I met 


with Mr. Lilien to outline -- he was the executive vice- 


| 
! 
| 
| 
| 
president -- the transaction and after having thought 
about it I decided to propose to Mr. Lilien that we would 
not engage in this transaction with American IBC because -- 
my reasoning for this was this, I thought that this would 
be a one-deal transaction for us whereby we got paner, | 


even if it was guaranteed by the Central Bank of the 


| 
| 
Ministry of Finance, it would not give the bank the sna 


it would have if we had a direct relationship with the 
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Dominican Republic Central Bank or the Ministry of 
Finance. 
The objective of commercial banks is to try 
to develop longer, lasting relationships and not specifically 
one-shot deals which even might be attractive for rate 


reasons but then the relationship would, so to speak, die 


off on the vine. 


I proposed to Mr. Lilien, I said, "Mr. Lilien, 


I don't think we should do it. The bank has now enough 

capabilities itself to develop relationships with the 

Dominican Republic Central Bank or the Ministry of Finance. 
And that was the reason I decided -- it was 


my Opinion that we should not do the transaction. 


Mr. Lilien then concurred with me and said, 


"I think you are absolutely right" ard I cannot quite 


recall -- then I called Mr. Sheldon Silverston on «he 
Phone, but I told him on the phone we had decided not to 
do the transaction for these reasons. 

Q Did you explain those reasons to him directly? 


A Yes. 


9) Did yourrejection of the transaction have 


anything to do with the financial condition of American 


IBC? 


NO, not at all. 
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CROSS EXAMINATION 
BY MR. MILLER: 
Q Do you know Mr. Lobanov? 
A Yes. 
Is your office close to Mr. Lobanov? 
Fairly close, yes. 


You took Mr. Silverston to lunch on November 


Yes. 


Q Where did you meet him? 


A I met him at Mr. Boland's office. Mr. Boland 
said to me to come in a moment, I have Mr. Silverston 


here, you take him out to lunch. He wants to discuss 


a transaction for the Dominican Republic. 
Q Were you in Mr. Boland's office for any 


period of time? 


A No. I said, "I have to go back quickly, 
I have to make a telephone call." 
I remember very well because I was under 


pressure to finish a transaction and I said I will be 


back in five minutes, which I was, and I took Mr. Silverston 


to the Bankers Clip. 
Q Was anyone else present there? 


A No, sir. 
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How long was that luncheon? 

A I don't recall but it must have been fairly 
short because that day I was under enormous pressure and 
with a lot of work to do and I certainly would not have 
gone out to lunch but grabbed a sandwhich inside the 
bank if Mr. Boland had not asked Me to take Mr. Sheldon 
Silverston out to lunch. 

Q The transaction that you discussed at that 
lunch, did that involve an extension of credit to American 
IBC Corporation? 

A No, we would discount notes and our final 
obligator would be either the Ministry of Finance or the 
Central Bank or something. 

Q In effect Mr. Silverston was trying to earn 
a commission of some type. 

A That is what I think he tried to do, ves: 

2 When you got back to the bank did you go 
in to tell Mr. Boland what happened? 

A No, I did not tell Mr. Boland at that 
time because I had so much work to do I ran off to my office | 


and tried to clean my desk. 


Q The discussion you had with Mr. Silverston 


had nothing to do with the credit of American IBC Corpora- 


t10On, did at? 
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No. It would not have had anything to do 
with the credit of American IBC, no. 
Q That was never a subject of conversation? 
A No. 
Are you on the circulation list? 
Yes, I am. 
I show you November 25, 1973, Exhibit 25. 
Did you ever see a copy of that letter? 
A I have seen a copy of this letter but I am 
not quite -- I cannot remember at what time that might 


have been, sir. 


Q Was it in 1973? 
A Possibly, yes. You know, I was also 


traveling at certain times and when you are out of the bank 


then you are the last one who sees it although you might 


be Number One on the list. 
So I have seen it, yes. I have seen 

letter but at what time I cannot absolutely recall, sir. 

g What did you do? Did you read that letter 
when vou saw it? 

A Yes. 

QO. What did you do after that? 

A ‘I asked Mr. Lobanov and he gave me -- he 


stated to me the reason for him writing this letter was 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SCUARE, NEW YORK. N.Y. CO 7?-4580 


364 


qjw 22 Van Veerssen - cross 
because he had met Mr. Sheldon Silverston somewhere in the 
bank and asked him why he did not respond to Sunkist and 
that Mr. Silverston had told him that he had troubles in 
Colombia. That was all about it. 

I was not interested further because American 
IBC was not my client. 

Q You weren't interested in American IBC? 

A No. 

Q If you got a CR-39 in American 13¢ you are 
not interested? 

A I know then American IBC is a client of the 
bank so in a general sense I try te keep up even in other 
geographical areas who are the clients of the bank as a 
whole. 

Q In 1973, Mr. Van Veerssen, South America was 
your territory? 

A Yes, sir. 

o. Did Mr. Boland discuss with you at any time 
the problems American IBC was having in Colombia? 

A Not at all. 

9) Was Banco de la Republica in Colombia one 
of your contacts? 

A -. not mine of our parent hank in Wells 


Farqo, San Francisco. 
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You said you Were very busy when you got. 


back after lunch on the 20th. 


A Yes. 

(@] Did you speak to Mr. Boland again on the 21st? 
A I might have, yes. 

Q DO you recall? 

A No, I am not sure that on that date I spoke 


to him but I have somewhere in the course of that week I 
said -- after the decision had been made, after I talked 
with Mr. Lilien I told Mr. Boland that I had proposed to 
Mr. Lilien and he had agreed that we would not do the 
transaction. 

Q Do you remember when you spoke with Mr. 
Lilien; the date? 


A No. It must have been after -- obviously 


after the 20th but whether it was the 23rd or 2*-* I really 


don't recall. - 


Q DO you remember whether it was before 
Thanksgiving or after Thanksgiving? 


A I am not Sure, Sir. I could not answer you. 


Q Was the bank closed the Friday after Thanhks- 


giving? 
A No. I worked after Thanksqiving. 


Q Did you speak to Mr. Lilien on that Friday? 
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MR. STEWART: I object to that. He already 


said he can't recall. 


steno down. 


MR. MILLER: I withdraw the question. 
Did you prepare an outline of the transaction? 
No, 
you make any notes on the transaction? 
No. 
Any notes on the lunch? 
Well -- 
Other than the expense voucher? 
No. 
MR. MILLER: No further questions. 


THE COURT: Thank you very much, you mav 


(Witness excused) 
THE COURT: Anything else? 
MR. STEWART: No, sir. 


COURT: Defendant rests? 


STEWART: Yes, sir. 


COURT: Rebuttal? 


MR. MILLER: Unless - Stewart would stipulate | 


I would put Mr. Weiner. 


THE COURT: What dates? 


MR. MILLER: June 12, 1974 and November 14th. 
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THE COURT: How did he introduce himself 


there? To see whom? 

MR. WEINER: I asked to see Mr. Stewart the 
first time. I was accompanied by another associate from 
Weil, Gotshal & Manges. 

THE COURT: i ask for an officer of 
the bank? 

MR. WEINER: 


THE COURT: November l4th? 


MR STEWART: He was with Mr. Ross. 


THE COURT: Did you ask for an officer? 
MR. WEINER: I asked for Mr. Ross. 


COURT: Who is Ross? 


MR. STEWART: My associate. 
MR. WEINER: I met Mr. Stewart with Mr. Lilien 


at the bank that day. 


THE COURT: Do you stipulate to those 


meetings? 

MR. STEWART: Yes, sir. 

THE COURT: Anything else by way of 
rebuttal? 

MR. MILLER: I woulda ask if Mr. Stewart would 
stipulate that he was in the bank on Wednesday, June 12th 


and his name does not appear in the diary. 
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MR. STEWART: If you will also stipulate that 
I was in and out of there all the time. 

THE COURT: I don't see how this affects 
the two $1 million transactions. 

MR. MILLER: I will stipulate he was in and 
out, your Honor. 

THE COURT: I will stipulate they didn't go 
to see an officer of the bank in view of the evidence. 

MR. MILLER: I don't know who Mr. Stewart 
went to see, your Honor. 

THE COURT: Anything else by way of rebuttal? 

MR. MILLER: No, your Honor. 

THE COURT: Both sides rest? 

MR. MILLER: Yes. 

MR. STEWART’: Yes, your Honor. 

THE COURT : Before I declare everybody 
rested Defendant Exhibit AN which was offered in evidence, 
the deposition of Mr. Jardin is offered as a denosition 
pursuant to Rule 26-D that was taken by the rnlaintiff 
who was present at the denosition and represented at the 
taking of the deposition and was Obviously due notice 


thereof but by reason of taking it, and it has been 


testified and not controverted that Mr. Jardin is of a 


greater distance than 100 miles from the place of the 
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trial and is out of the United States and specifically is 
in Teheran, Iran. 

Mr. Miller has graciously said that he does 
not contend that Mr. Jardin's absence was procured by 
the defendant offering the deposition. 

Under those circumstances the deposition is 
received in evidence. 

I take it there are no specific matters that 
are objected to and the objection went to the question as 
to the availability or unavailability of the witness and 
the Court has found the requisite facts under Rule 26-D, 
Subdivision 3 which permits the receipt 
in evidence. It may be marked. 

(Defendant Exhibit AM received in 

evidence) 

THE. COURT: The clerk tells me, Mr. Miller, 
that you marked Exhibits 55 to 60 but his record docs not 
show that they have been offered in evidence. 

Do you intend them to be in evidence or not? 

MR. MILLER: Yes, your Honor. With the 


exception of the one that is in German. 


THE COURT: Exhibits 55 through 60 excluding 


Exhibit 59 are received under the same understanding that 


the materiality and relevancy thereof is reserved for 
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ruling at the conclusion of the case. 
All right, gentlemen, I think that concludes 
the taking of the evidence. 


There are a couple of things I want to discuss 


There is no question in my mind that the 
facts conclusively show that there was an intention 
On the part of the lender and the borrower to make a 
secured riskless transaction both for the ban« and for the 


borrower. 


i 
| 
| 
| ‘ 
| 
| 
| 
| 
with you for post-trial briefing. | 
| 
| 


The questions that I think counsel shoulc 
address themselves to are the following: 
One, did American IBC make payment of 


$2,086,00G in round numbers to Wells Fargo Bank within 


four months of the bankruptcy? 


Two, did Wells Fargo directly or through an 


‘ ; : : : : : } 
agency Maintain a security interest in the time deposits, 

| 
A, by the writines that passed among the participants through 


{ 
pledge agreements, through assigments for the benefit of | 


third party beneficiaries or otherwise or, B, by parol . 

And in that latter connection please address 
yourselves to the question whether a time deposit cbligation 
may validly be pledged by a parol understanding and parol 


agency as collateral security for a loan indebtedness. 
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Three, does the applicable rule of bankruptcy, 
Section 60, look to state law for the interpretation of 
when there is a pledge, collateral or an assignment. 

Four, is it of any significance other than to 
evaluate the existence or non-existence of a pledge 
agreement or understanding that a judgment creditor could 
have levied on the time deposit to the ex sion of the 
lender or does the trustee in bankruptcy stand in the 
shoes of American IBC or in the shoes of a judgment 


creditor in the circumstances of this kind of a case. 


I am under the impression that under the 
Uniform Commercial Code no writing : quired in connection 


with a pledge, that a security interest is enforceable 


against the debtor if the collateral is in the position 
of the secured party or its designated agent or the debtor 


has signed a security agreement containing certain prescribed 


matters which seem to be covered by the pledce agreement 
and the advance account agreement forms in this case. 

I am further of the impression that fing 
and recordings are not necessary under the Uniform 
Commercial Coce to perfect a security interest in the 


collateral as to which a pledge can he spelled out. 


Without intending in anv wav to indicate that 


I have arrived at any conclusions the foregoing are 
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indicative of the questions that I am currently consider- 


ing in the light of the evidence. 


The question of whether the bank knew or 
had reasonable basis to believe that there was an insolvency 
stand on a different foot and that will have to be 
determined on the basis of the record and the Court's 
evaluation of the demeanor évidence and the issue of 
credibility. 

I believe that that indicates the matters 
that I would like to have counsel advert to svecifically 
without necessarily repeating anything that has already 
been carefully briefed in the brie‘s that have heretofore 
been submitted. 

if there is any particular question 
counsel have in mind to probe what I may have in 
don't have in mind, I will be glad to hear ahout 

How much time: does counsel believe 
necessary to have béfore final submission of this matter? 
I am not asking that question in order to create any 
time pressures. I am inquiring so as to he able to deal 
with the matter promptly upon submission. 

MR. MILLER: If your Honor please, I have 
been on boa for a number of days right in a row. 


THE COURT: Just the amount: of time . 
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MILLER: I would need at least four 
weeks. 

COURT: Mr. Stewart? 

STEWART: Four weeks is fine with me, 
your Honor. 


THE COURT: In other words, you would exchange 


your briefs four weeks hence and then revly to each other 
thereafter, iS that what you want to do? 

MR. STEWART: I would hope we would be able 
to say everything the first time. 

THE COURT: it’s all right with me. I hope 
you don't find yourself in a position of two trains 
operating on Onposite ends in the darkness and passing 


each other silently without ever meeting. 


MR. STEWART: It might be preferable if we 
had a period to exchange briefs and have a week to reply. 
I would be prepared to exchange briefs in three weeks. 


THE ‘COURT: Suppose you taAhe tne four weeks 


to exchange briefs which will bring you to the 19t 


June and bring on the 26th of June? 


MR. STEWART: That 2s fine, vour Honor. 


THE COURT: Make your bricfs brief and your 


replys pertinent to the situation. 


In connection with the reaquest to see the 
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Original books to be Sure that I have a clear understanding 
of what American £2Ceseks lool like -- 

MR. MILLER: They are here, your Honor.’ 

THE COURT: I merely wanted to check out the 
cross references that appear on the journal entries to the 


kind of pages and entries to which they refer so that I 


am not left in the posture of not understanding those 


entries. 

For exauple, 1f you look at Exhibit B there 
are references there to other records, such as page 
A-30 and L-2 and E-4, 

i think it would be well to be sure 
have the composite records. 

MR. MILLER: I have no objection to leaving 
these two books with the Court. 

THE COURT: I would rather have you take them 
back with you and look at them right now. 


(Trial concluded) 
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